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DETERMINATION AND FINDINGS OF THE 
ONEIDA COUNTY INDUSTRIAL DEVELOPMENT AGENCY 

IN CONNECTION WITH THE PROPOSED 
ACQUISITION OF REAL PROPERTY 

FACTS 

1. On May 7, 2018, the City of Utica Planning Board (the "Planning Board") declared 
itself the lead agency for the State Environmental Quality Review Act ("SEQRA") review of 
environmental impacts associated with the certain Integrated Health Campus (the "IHC") project 
in Downtown Utica.  

2. The Mohawk Valley Health Systems ("MVHS") proposed the development of the 
IHC as part of the consolidation of its two existing hospitals in the City of Utica being Faxton St. 
Luke's Healthcare ("FSLH") and St. Elizabeth Medical Center ("SEMC").   

3. The IHC was proposed to combine the services provided at FSLH and SEMC into 
a single new and up to date hospital complex with an approximately 670,000± SF hospital, central 
utility plant, parking facilities (one municipal garage and multiple surface lots), a medical office 
building (by private developer), campus grounds, utility/pedestrian bridge (over Columbia Street) 
and helipad.    

4. The IHC was identified as a Type I action under SEQRA.   

5. The Planning Board declared its intent to serve as the Lead Agency under SEQRA   
and sent notice of such intent to all other involved and/or interested agencies (as these terms are 
defined under SEQRA), including the Oneida County Industrial Development Agency 
("OCIDA"). 

6. The Planning Board became the Lead Agency without any opposition. 

7. On or about December 6, 2018, the Planning Board held a public hearing on the 
draft environmental impact statement for the IHC.  

8. On or about March 21, 2019, the Planning Board acting in its capacity as the lead 
agency resolved to accept the Final Environmental Impact Statement ("FEIS") for the IHC. 

9. On or about April 18, 2019, the Planning Board approved a certain Planning Board 
Resolution for Case No. 05-18 which approved the certain Findings Statement dated April 30, 
2019 for the IHC project. 

10. Figure 3 of the FEIS showed the proposed development of the IHC with surface 
parking lots immediately behind the proposed main hospital building to be constructed in the area 
bounded to the north by Columbia Street and to the east by State Street (See Exhibit "1" attached 
hereto).  
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11. Figure 3 of the FEIS (attached as Exhibit "1") hereto reflected that a medical office 
building would be developed immediately behind the main hospital building on Columbia Street.  

12. Figure 3 – the FEIS (attached as Exhibit "1" hereto) reflected that the property 
known as 411 Columbia Street, City of Utica, Oneida County, New York a/k/a Section 318.41, 
Block 2, Lot 38 (hereinafter called the "O'Brien Property") would be used as a surface parking lot 
for the IHC.  

13. On or about November 12, 2021, the Central Utica Building LLC, a New York 
limited liability company ("CUB"), applied to the OCIDA for financial assistance and requested 
that the OCIDA undertake a project consisting of: (a) the construction of a certain approximately 
94,000± SF medical office building with a fully licensed six (6) suite ambulatory surgery center 
adjacent to and within the footprint of the new Wynn Hospital of the MVHS at 601 State Street 
(northeast corner of State Street and Columbia Street) (the "CUB MOB") and (b) the provision of 
financial assistance in form of an exemption from sales and use taxes for the CUB MOB. The 
acquisition of the certain property located at 411 Columbia Street, City of Utica, Oneida County 
(SBL No.: 318.41-2-38) (the "O'Brien Property") was represented by CUB as being a required 
component of the property assemblage needed to accommodate the parking requirements for CUB 
MOB.    

14. An aerial photograph of the O'Brien Property is attached as part of Exhibit "2" and 
Figure 2 of the FEIS showing the O'Brien Property is attached hereto as Exhibit "2".  

15. On January 14, 2022, CUB represented that it was unable to obtain ownership or 
control of the O'Brien Property and requested that the OCIDA initiate proceedings under the 
Eminent Domain Procedures Law of New York State (the "EDPL") to acquire the O'Brien Property 
(the "Notice") (Exhibit "3").  The O'Brien Property is cross hatched on the map attached as page 
3 of Exhibit "3",  

16. Prior to the receipt of the Notice, the OCIDA received notice that the O'Brien 
Property was subject to a certain purchase and sale contract with Bowers Development, LLC, a 
New York limited liability company having an office at 6308 Fly Road, East Syracuse, New York 
("Bowers"). 

17. On or about February 2, 2022, the OCIDA issued its Notice of a Public Hearing, 
pursuant to the EDPL, stating that a public hearing was scheduled for February 23, 2022 at 9:00 
AM at the Oneida County Legislative Chambers, Oneida County Office Building, 10th Floor, 800 
Park Avenue, City of Utica, Oneida County, New York (the "Public Hearing") (Exhibit "4"). 

18. Pursuant to Article 2 of the EDPL, on February 3, 2022, the OCIDA provided 
timely notice of the Public Hearing as required by EDPL §201 upon the owner of the O'Brien 
Property (the "O'Brien Notice") being J.P. O'Brien Plumbing and Heating Supply, Inc. now known 
as Rome Plumbing & Heating Supply Co. Inc. ("O'Brien") (Exhibit "4"). 

19. Pursuant to Article 2 of the EDPL, on February 3, 2022, the OCIDA provided 
timely notice of the Public Hearing as required by EDPL §201 upon Bowers as the contract vendee 
of the O'Brien Property (the "Bowers Notice") (Exhibit "4").   
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20. On or about February 3, 2022, the Attorney for the OCIDA called the Attorney for 
Bowers to advise him that the Public Hearing had been scheduled and to inquire if he wanted to 
accept service of the Bowers Notice for Bowers or whether he wanted the Bowers Notice to be 
sent directly to Bowers.  The Attorney for Bowers requested that the Bowers Notice be sent directly 
to Bowers which occurred with the direct mailing of the Bowers Notice to Bowers (Exhibit "4"). 

21. In addition, on February 4, 2022, the Attorney for the OCIDA provided the 
Attorney for Bowers by email with a courtesy copy of the letter to O'Brien and Bowers on the 
scheduled date for the Public Hearing (Exhibit "5").  

22. Pursuant to EDPL §202(A), the Notice of Public Hearing was published in The 
Observer Dispatch for five successive issues commencing on February 7, 2022 and continuing 
each day thereafter through and including February 11, 2022 (Exhibit "4").   

23. Pursuant to EDPL §202(C)(1), the Notice of Public Hearing was mailed and served 
on both O'Brien and Bowers on February 3, 2022 by certified mail return receipt requested service, 
more than ten (10) days prior to the Public Hearing. 

24. The delivery of the Notice of Public Hearing to O'Brien occurred on February 7, 
2022 (Exhibit "4").  

25. The delivery of the Notice of Public Hearing to Bowers occurred on February 7, 
2022 (Exhibit "4").   

26. In compliance with EDPL §203, the OCIDA conducted the Public Hearing on 
February 23, 2022 at 9.00 AM at the Oneida County Legislative Chambers, Oneida County Office 
Building, 10th Floor, 800 Park Avenue, City of Utica, Oneida County, New York (Exhibit "6").   

27. A recording of the Public Hearing was made available for review on the website of 
OCIDA and at the Office of OCIDA and the Oneida County Clerk (Exhibit "6").  

28. A transcript of the Public Hearing along with all written statements submitted to 
the OCIDA before and after the Public Hearing was made available for public inspection at the 
offices of the OCIDA (Exhibit "6").   

29. The transcript of the Public Hearing along with all written statements submitted to 
the OCIDA before and after the Public Hearing was placed with the Office of the Oneida County 
Clerk on March 16, 2022 (Exhibit "7").  

On or about March 17, 2022, the OCIDA established link on its website to the Record of the CUB 
Public Hearing which has been supplemented with additional documents.  The original link is at:  

https://www.mvedge.org/wp-content/uploads/2022/03/Record-of-CUB-Hearing-and-
Comments-sm.pdf 

 

https://www.mvedge.org/wp-content/uploads/2022/03/Record-of-CUB-Hearing-and-Comments-sm.pdf
https://www.mvedge.org/wp-content/uploads/2022/03/Record-of-CUB-Hearing-and-Comments-sm.pdf
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30. At the Public Hearing representatives of CUB, MVHS, the Attorney for Bowers 
and a principal of Bowers spoke about the taking of the O'Brien Property. 

31. Written comments were submitted from Brown Duke & Fogel, P.C. dated February 
22, 2022 ("BDF I"),  March 2, 2022 ("BDF II") and March 30, 2022 ("BDF III") on behalf of 
Bowers, Michael Galime, dated March 2, 2022, Brett Truett, dated February 28, 2022, Katie 
Aiello, dated March 2, 2022, Gail Coopy, dated March 2, 2022, James O'Brien III, dated February 
22, 2022, MVHS, dated February 23, 2022, a member of the Oneida County Board of Legislature, 
dated March 1, 2022, Mark Harf, dated February 23, 2022, Robert Sullivan, dated March 29, 2022, 
Lily Werenczak, dated March 29, 2022, Robert Lott, dated March 30, 2022, and CUB, dated March 
1, 2022 and others listed herein. 

32. The transcript of the Public Hearing was not produced until March 11, 2022 which 
delayed the assembly and filing of the entire record of the Public Hearing at the Office of the 
Oneida County Clerk until March 16, 2022.  Accordingly, the OCIDA provided notice of the filing 
by certified mail return receipt which notice provided that the OCIDA would accept additional 
comment until March 30, 2022 at 5:00 PM.  

33. The OCIDA also published a notice that the record was available for inspection at 
both Office of the OCIDA and the Office of the Oneida County Clerk and that further public 
comment could be made on or before March 30, 2022 at 5:00 PM. 

34. The plan set provided by CUB dated January 2022 (C-003) for the CUB MOB 
reflected the configuration of the O'Brien Property as containing approximately 1.09± acres with 
existing conditions of a one-story masonry frame building.  

35.  The plan set provided by CUB dated January 2022 (C-101) for the CUB MOB 
shows the proposed use of the O'Brien Property as surface parking.  

36. The plan set provided by CUB for the CUB MOB does not reflect that the parking 
would be gated, and CUB indicated that the parking would be made available for the public in the 
evening hours and for the public using the MOB. 

37. CUB represented that the leasable space in the CUB MOB is approximately 90% 
committed (Exhibit "8"). 

38. CUB represented that it has access to financing for the CUB MOB project (Exhibit 
"8") 

39. The CUB MOB will contain a six (6) operating room, Medicare certified 
ambulatory surgery center which is a needed public use which benefits both the City of Utica and 
the other residents of the Oneida County (Exhibits "8" and "9").  

40. Bowers did not provide any details on the occupants for its proposed medical office 
building and the extent to which it had lease commitments for any portion of the space.   

41. Bowers did not provide any evidence of a financing commitment to build its 
proposed project.   
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42. Bowers is the beneficiary of an agreement to acquire the O'Brien property, but has 
not acquired the O'Brien Property as of the date of these Determinations and Findings.  

43. MVHS supports the CUB MOB (Exhibit "9"). 

ANALYSIS OF PUBLIC COMMENTS 

 The OCIDA has considered the public comments including all written objections and 
support for the eminent domain of the O'Brien Property and use as surface parking. 

I. Written Objections from James P. O'Brien III of Rome Plumbing & Heating Supply Co. 
Inc. (collectively, "O'Brien") and Michael A. Fogel, Esq. of Brown Duke & Fogel, P.C. on 
behalf of Bowers Development, LLC and Utica Med Building, LLC (collectively 
"Bowers") set forth in BDF I.  The objection from Mr. O'Brien was based on the fact that 
he entered into a contract to sell the property to Bowers.  Bowers objected in BDF I on 
several basis including: (1) that the project is outside the statutory authority of the OCIDA; 
(2) eminent domain is contrary to the purpose of the OCIDA; (3) no plan for transition of 
the plumbing business was provided; (4) the taking is not for a public purpose; (5) bad 
faith; (6) failure to comply with the Eminent Domain Procedure Law (the "EDPL"); (7) 
failure to comply with just compensation requirements; (8) excess taking and the failure to 
pursue alternatives; and (9) failure to comply with the State Environmental Review Act 
(the "SEQRA").  The contentions of Bowers have been considered and evaluated by the 
OCIDA as follows: 

1. The taking of the O'Brien Property for parking is within the express statutory 
authority of the OCIDA. General Municipal Law ("GML") §858(4) provides that the OCIDA 
has the power to take property by eminent domain for its corporate purposes.  Under GML §858, 
OCIDA's purposes are to promote, develop, encourage and assist in the acquiring, constructing, 
reconstructing, improving, maintaining, equipping and furnishing a variety of facilities described 
in the statute including, among others, "commercial" facilities, and "thereby advance the job 
opportunities, health, general prosperity and economic welfare of the people of the State of New 
York."  OCIDA hereby finds that the surface parking to be constructed on the O'Brien Property is 
a commercial use within OCIDA's statutory authority. 

Although the term "commercial" is not defined in the GML, the OCIDA's determination as 
to what constitutes a commercial project is entitled to deference and will be upheld as long as 
reasonable. Nearpass v. Seneca County Indus. Dev. Agency, 152 A.D.3d 1192, 1193 (4th Dept. 
2017).  The New York State Comptroller, when considering the definition of a commercial project 
under the GML, has stated that "an essential element of any valid commercial activity appears to 
be the promotion of employment opportunities and prevention of economic deterioration in an area 
for whose benefit the industrial development agency was created."  1985 Opns St Comp, No. 85-
51, 1985 WL 25 843.  The State Comptroller thus concluded that a determination as to whether 
development of an apartment complex is a commercial activity "must be made by local officials 
based upon all the facts relevant to the proposed project, [and] any such determination should take 
into account the stated purposes of the New York State Industrial Development Agency Act, that 
is, promotion of employment opportunities and the prevention of economic deterioration."  1985 
Opns St Comp, No. 85-51, 1985 WL 25 843.   
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On March 3, 2022, the OCIDA approved the grant of financial assistance for the 
acquisition, construction and equipping of the CUB MOB (the "Financial Assistance Resolution") 
(Exhibit "10").  In its Financial Assistance Resolution, the OCIDA expressly found and 
determined that, among other things,  

(1) the Facility (i.e., the CUB MOB) constitutes a "project", 
as such term is defined in the Act (i.e., GML Article 18-A); and 

(2) the acquisition, construction and equipping of the 
Facility, the leasing of the Facility to the Company (i.e., CUB) and 
the Agency's Financial Assistance thereto, will promote and 
maintain the job opportunities, health, general prosperity and 
economic welfare of the citizens of Oneida County and the State of 
New York and improve their standard of living and thereby serve 
the public purposes of the Act. 

The Financial Assistance Resolution included numerous additional findings supporting the 
OCIDA's determination that the CUB MOB project will promote and maintain the job 
opportunities, health, general prosperity and economic welfare of the citizens of Oneida County 
and the State of New York.   

The O'Brien Property will be used as surface parking for the CUB MOB.  Accordingly, the 
OCIDA hereby determines that its findings in the Financial Assistance Resolution, supporting its 
determination that the CUB MOB project is within the scope of the OCIDA's authority under GML 
Article 18-A, also apply to the O'Brien Property.  Therefore, the OCIDA makes the following 
findings regarding its acquisition of the O'Brien Property for development as parking for the CUB 
MOB: 

(1) the acquisition of the O'Brien Property for development 
as parking for the CUB MOB will promote and maintain the job 
opportunities, health, general prosperity and economic welfare of 
the citizens of Oneida County and the State of New York and 
improve their standard of living and thereby serve the public 
purposes of the Act; and 

(2) the O'Brien Property constitutes a "commercial facility" 
within the meaning of the Act (i.e., GML Article 18-A), the 
acquisition of which is in furtherance of OCIDA's corporate 
purposes. 

CUB has indicated that the CUB MOB parking lot would be available for the public using 
the MOB and also available for the public in the evening hours (Exhibit "11").  The development 
of parking in the area will reduce burdens on public parking facilities in the area and also alleviate 
traffic and facilitate the public use of the CUB MOB and the Wynn Hospital.  OCIDA hereby finds 
that these are within its corporate purposes described above. 
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To the extent that Mr. O'Brien references the CUB MOB as the project, that position is 
erroneous since the proposed taking of the O'Brien Property only involves its use as a surface 
parking lot that was contemplated within the FEIS. 

Consistent with the OCIDA's determination that the CUB MOB, and the related O'Brien 
Property, is a "commercial" facility under the GML, the OCIDA also expressly finds that this is a 
"commercial real estate" project since it is entitled to the Real Property Tax Law ("RPTL") §485-
b(1) exemption available for commercial, business or industrial activity (i.e. the Business 
investment exemption).  The commercial exemption within RPTL §485-b(1) is applicable to an 
array of real estate projects that provide either "goods or services".  That statute goes on to provide 
that the RPTL §485-b exemption is not available to a limited category of real property being used 
to provide dwelling space or accommodations to either residents or transients other than hotels or 
motels.  RPTL §485-b(5).  See also, Glengariff Corp. v. Bd. of Assessors of County of Nassau, 
128 A.D.2d 872, 873 (2d Dept. 1987) (party seeking the exemption must bear the burden of 
demonstrating that the facility is not used primarily for dwellings and accommodations). 10 Op. 
Counsel SBRPS No. 125 (If the assessor determines that the primary use of the property is to 
provide medical services rather than accommodations, the exemption may be granted).  Based on 
the committed use of the CUB MOB as medical office and ambulatory surgery facility, there is no 
dispute that the CUB MOB is real property that will be used for a commercial activity in the form 
of the provision of medical services in which no portion of the CUB MOB is to be used for 
"accommodations".  The parking lot to be constructed on the O'Brien Property adjacent to the CUB 
MOB is likewise a commercial real estate project under RPTL §485-b. 

Finally, the taking of the O'Brien Property for surface parking purposes is a public use 
since it will mitigate traffic and congestion for the Wynn Hospital and the related CUB MOB. See 
Truett v. Oneida County, 2021 WL 6072291 (4th Dept. 2021) ("Contrary to the petitioners' further 
contention, respondent properly determined that the condemnation of the properties will serve the 
public use of mitigation parking and traffic congestion, notwithstanding the fact that the need for 
the parking facility is, at least in part, due to a nearly private construction project"). 

2. Eminent domain is not contrary to the purpose of the OCIDA.  The mission of 
the OCIDA is to: 

[a]ssist in the enhancement and diversity of the economy of Oneida 
County by acting in support of projects in Oneida County that create 
and/or retain jobs and promote private sector investment utilizing 
the statutory powers of the Agency as set forth under the provisions 
of the laws of the State of New York. 

As discussed above, the OCIDA's condemnation of the O'Brien Property for parking is consistent 
with its enumerated powers under GML §858.  Additionally, the development of a privately owned 
medical office building has been part of the IHC since inception.  Finally, the OCIDA expressly 
made the required retail findings to undertake the provision of the financial assistance pursuant to 
GML §862 since the location of the CUB MOB was found by the OCIDA to be within a "highly 
distressed area" within the meaning of GML §854(18), and that CUB MOB would serve the public 
purposes of the GML Article 18-A through the preservation of permanent, private sector jobs in 
the State of New York. See also, GML §862(b)(iii) and §862(c).     
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3. Transition of the Plumbing Business.  This objection is irrelevant as Mr. O'Brien 
had previously entered into a contract to sell the property to Bowers and abandon its business use 
of the O'Brien Property.  As a result, the business conducted thereon was committed to being 
moved regardless of the potential condemnation.  In addition, there is no requirement that the 
OCIDA create a plan for transition of the O'Brien's plumbing business.  All that is required is that 
the condemnee receive just compensation.  

4. The taking is for a public purpose.  The taking of the O'Brien Property has been 
requested by CUB for use as surface parking for the CUB MOB and the Wynn Hospital.  The 
surface parking will be available to the public using the CUB MOB and on the weekends and after 
regular business hours for overnight and after hours visitors to the Wynn Hospital.  Parking for the 
IHC has been determined to be a valid public use. See Truett, 2021 WL 6072291.  Further, the 
O'Brien Property is proposed to be used as surface parking for the IHC and the CUB MOB with 
an ambulatory surgery facility that will provide a needed public service that will enhance the 
delivery of health care to the residents of Oneida County and the City of Utica.  Further, since the 
O'Brien Property was reflected as surface parking in the FEIS in conjunction with the development 
of the IHC, those developments will promote the redevelopment of the downtown area that was 
approved by New York State as the site of the MVHS project to promote the redevelopment of 
Downtown Utica and to eliminate blight in the area of the IHC.  Finally, the definition of what 
constitutes a public purpose or public use is broadly as encompassing virtually any project that 
may confer upon the public, a benefit or advantage.  Matter of Court St. Dev. Project, LLC v. Utica 
Urban Renewal Agency, 188 A.D.3d 1601, 1602-1603 (4th Dept. 2020).  As set forth for the 
reasons set forth in these Determinations and Findings, the OCIDA finds that the taking of the 
O'Brien Property for surface parking for the CUB MOB and the Wynn Hospital is serving a public 
purpose and will be a public use of promoting the redevelopment of the Downtown Utica area that 
was approved by New York State as the site for the MVHS project with the additional benefit that 
such project will eliminate the present blight in the area which is also a highly distressed area and 
will further promote the delivery of health care to the residents of Oneida County.   

5. The OCIDA is acting in good faith.  The CUB MOB has actual design plans and 
has a commitment for 90% of the space for 15 years.  In contrast, Bowers failed to submit any 
detail on its lease commitments and financing.  Additionally, the CUB MOB represents a superior 
public use with its ambulatory surgery center that will further serve the public and facilitate the 
delivery of efficient medical care to the residents of Oneida County.       

6. The OCIDA has complied with the EDPL.  The OCIDA provided timely notice 
of the public hearing to the owner of the O'Brien Parcel and its contract vendee as required by 
EDPL §201.  The OCIDA satisfied the five (5) day publication requirement for the Public Hearing.  
Thereafter the OCIDA conducted a public hearing on February 23, 2022 in compliance with EDPL 
§203.  After the record was assembled both the owner of the O'Brien Property and Bowers received 
additional time to submit comments on the record for the public hearing.   
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7. Just Compensation.  An objection based on just compensation is premature as the 
OCIDA is not required to tender just compensation prior to the Public Hearing and the vesting of 
title.  Just compensation is the subject of EDPL Article 5 and it follows after the vesting of title 
under EDPL Article 4.   

8. This is not an excess taking.  The entire O'Brien Property was shown on the FEIS 
to be used as a surface parking to provide access and use for the public that need to access the 
CUB MOB and the IHC.  The discussion on alternative surface parking for the CUB MOB is set 
forth in Section 2(a) of the Findings and Determinations section.  

9. The OCIDA has complied with SEQRA.  On January 21, 2022, the OCIDA 
adopted "Resolution of the Oneida County Industrial Development Agency Regarding the New 
York State Environmental Quality Review Act Review of the Central Utica Building, LLC 
Project".  In that Resolution, the OCIDA confirmed that FEIS of the Planning Board included the 
project and identified the OCIDA as an involved agency.  No material changes in the scope of the 
project have been made and, as such, no additional SEQRA review is necessary.   

II. Michael A. Fogel, Esq. of Brown Duke & Fogel, P.C. on behalf of Bowers set forth in BDF 
II additional basis for opposing the taking of the O'Brien Property as follows: (1) the taking 
of the O'Brien Property would be an abuse of discretion and violate the GML; (2) the lack 
of response to FOIL requests; (3) the failure to make available the maps and descriptions 
of the O'Brien Property; (4) defects about the public hearing under the EDPL; and (5) 
failure to provide the record of the public hearing. The contentions of Bowers in BDF II 
have been considered and evaluated by OCIDA as follows:  

10. Abuse of Discretion and Violation of the GML.  The OCIDA does not consider 
its evaluation of the public purpose from the potential taking of the O'Brien Property to be an abuse 
of discretion rather such review of the public purpose represents an exercise of its statutory powers 
under General Municipal Law §858(4) and the EDPL.  In addition, the taking of the O'Brien 
Property, if subsequently approved by the OCIDA, does not violate the GML since such action 
would represent a taking for surface parking for the public in connection with a "commercial 
project" that is within the enumerated powers of the OCIDA under GML §858.  See also, the 
response in No. 2 above.  

11. FOIL Requests. Importantly, on March 17, 2022, the OCIDA established a link to 
the entire of the Public hearing and all comments.  The OCIDA has updated the link.  A 
representative of BDF has visited the OCIDA on several occasion and was provided the binder of 
the OCIDA.  In addition, the OCIDA provided responses to several FOIL requests from BDF.  The 
scope of several of the FOIL requests made by BDF was extensive so that providing a 
comprehensive response to the requests took a substantial period of time to acquire and assemble 
all responsive documents.   Notwithstanding that the final response was made after the cutoff 
period for public comment on March 30, 2022.  BDF had more than ample period of time to 
provide comment on the issue at hand which is whether the taking of the O'Brien Property for 
surface parking serves a public purpose.    
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12. Failure to Make Maps and Descriptions Available for Public Hearing.  The 
evaluation being made by the OCIDA is whether the taking of the ENTIRE O'Brien Property for 
a parking lot serves a public purpose.  The Notice of the Public Hearing that was read into the 
record at the Public Hearing reflected that the property being reviewed by the OCIDA was limited 
to the entire O'Brien Property located at 411 Columbia Street in the City of Utica, Oneida County, 
New York a/k/a SBL 318.41-2-38. That reading of the Notice of Public Hearing provided notice 
that the public purpose evaluation that was being undertaken by the OCIDA was for the entire 
O'Brien Property that has existed at 411 Columbia Street so that there was no confusion as to the 
subject matter of the public hearing and the public purpose evaluation.   The legal description and 
tax maps of the O'Brien Property that are referenced in the Notice of Public Hearing were available 
at the office of the OCIDA prior to the Public Hearing.  These documents were also available for 
inspection at the dais both before and after the Public Hearing. Sheet C-003 (Existing Conditions 
Plan) reflects the legal description of the O'Brien Property as well as the existing improvements 
and the adjacent properties.  The representatives of Bowers did not approach the dais or object to 
the same.  The description of the O'Brien Property at the Public Hearing was sufficient and there 
is no doubt that the only property being reviewed by the OCIDA was the entire O'Brien Property.  
See Matter of Court St. Dev. Project LLC v. Utica Urban Renewal Agency, 188 A.D.3d 1601 (4th 
Dept. 2020).  

13. Defects with the Public Hearing.   The OCIDA made a detailed presentation that 
the public purpose evaluation being undertaken was for the entire O'Brien Property. In addition, 
Michael Fitzgerald, a Member of the OCIDA, was amongst the public present at the public hearing.  
Finally, a transcript of the public hearing and the entire record, including the objections and 
support, was copied and made available to each and every member of the OCIDA for their review 
prior to consideration of this document.  The OCIDA extended the public comment periods to 
March 30, 2022.  Finally, the OCIDA published notice that the record of the public hearing was 
available for inspection at both the offices of the OCIDA and the Oneida County Clerk.   Finally, 
the Notice of the Public Hearing was advertised for five consecutive days as required by the 
OCIDA in complete conformance with the requirements of the EDPL.  

14. Failure to Provide Record of Public Hearing.  The contentions of Bowers in BDP 
II are inaccurate as the record of the entire Public Hearing was made publicly available by the 
OCIDA promptly after its receipt of the Transcript of the Public Hearing.  The record of the entire 
Public Hearing was made publicly available at both the office of the OCIDA and the Oneida 
County Clerk and multiple thumb drives of the record and additional information was delivered to 
the Oneida County Clerk.  The OCIDA published of its Notice of Filing of the Record of Public 
Hearing with the Observer Dispatch for five consecutive days which notice indicated that the 
OCIDA would receive additional public comment until March 30, 2022 at 5:00 PM.  The OCIDA 
rejects any contention that it did not make publicly available the entire record of the Public Hearing 
as Bowers had multiple opportunities to review and comment on the entirety record and this 
contention is an inaccurate conflation in an attempt to create an issue where none exists.   
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III. Michael Galime, President of City of Utica Common Council, in an email dated March 2, 
2022 asserts that the MVHS project in downtown City of Utica was positioned to bring 
private development to the surrounding area and medical office buildings were part of that 
claim.  He further asserts that eminent domain should not be used for the purpose of taking 
private property from one private party to another private party.  Finally, he states that the 
medical office buildings were not part of the SEQRA and the parking garage was 
segmented for the SEQRA review.  The contentions of Michael Galime have been 
considered and evaluated by OCIDA as follows: 

15. The SEQRA Findings Statement approved by the Planning Board specifically 
referenced a privately developed medical office building.  In addition, the OCIDA is permitted to 
take property through eminent domain and its determination that the taking of the O'Brien Property 
for parking is a commercial use within the meaning of the GML §854 that serves a public use is 
entitled to deference so that it is clear that the CUB MOB and the use of the O'Brien Property as 
surface parking will result in the creation of additional employment opportunities and the 
redevelopment of the immediate area of the IHC that will promote the redevelopment of downtown 
Utica which result in the elimination of blight (See comments above).  Since the OCIDA's 
proposed taking of the O'Brien Property is for public parking any incidental private benefit does 
not invalidate the dominant public purpose. See Matter of Kaufmann's Carousel v. City of Syracuse 
Indus. Dev. Agency, 301 A.D.2d 292, 303 (4th Dept. 2002).  In addition, a taking of private 
property is permitted for a "public purpose" which is quite broadly defined as encompassing any 
use that contributes to the health, safety, general welfare, convenience or prosperity of the 
community. See PSC, LLC v. City of Albany Indus. Dev. Agency, 200 A.D.3d 1282 (3d Dept. 
2021).  Clearly, the taking of the O'Brien Property for surface parking will result in substantial 
community benefits through the development of the CUB MOB with its superior public amenities 
which is found to be a benefit to the residents of Oneida County.  

IV. Brett Truett in a letter dated February 28, 2022 states that surface parking has decimated 
downtown Utica and will result in low tax revenue.  Mr. Truett had comments on the design 
of the CUB MOB and asserts that the CUB MOB should be developed as a taller building 
with less surface parking.  The contentions of Brett Truett have been considered and 
evaluated by OCIDA as follows: 

16. Surface parking on the O'Brien Property was reflected as its use as part of the FEIS 
for the IHC.  The development of the CUB MOB will result in additional tax revenues since a 
payment in lieu of tax benefit was not sought by CUB and is not being provided by the OCIDA.  
The comments about the design of the CUB MOB are planning issues for the Planning Board.  As 
set forth previously herein, the development of surface parking that alleviates traffic and 
congestion is a public purpose. See Truett v. Oneida County, 2021 WL 6072291 (4th Dept. 2021) 

V. Kate Aiello, Councilperson of the City of Utica by email dated March 2, 2022 in opposition 
to the use of eminent domain for the parking lot.  Ms. Aiello asserts that the development 
by Bowers is a superior public use since it does not come with a price tag of a $2 million 
dollar PILOT.  She further states that the offers for the O'Brien Property are low offers and 
not in compliance with the purchase price between willing buyer and seller.  The 
contentions of Kate Aiello have been considered and evaluated by OCIDA as follows: 
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17. The CUB MOB is not a recipient of a PILOT Agreement from the OCIDA and will 
not receive an exemption from real property taxes from the OCIDA.  As set forth above, no detail 
was provided about the leasing of the Bowers proposed medical office building and its financial 
feasibility.  In contrast, the CUB MOB is 90% committed and enjoys the support of MVHS.  In 
addition, the CUB MOB is providing an ambulatory surgery center which is a superior public 
amenity not offered in the Bowers proposal.  Finally, the discussion of just compensation due to 
the property owner is premature since at this stage the OCIDA is evaluating the public purpose of 
its acquisition of the O'Brien Property by eminent domain.  

VI. Scott Truett by email dated March 2, 2022 wrote that if eminent domain must be used it 
should be at the "CURRENT high-market price", not lowball or even regular market price.  
The contentions of Scott Truett have been considered and evaluated by OCIDA as follows: 

18. Mr. Truett is not correct since the discussion of just compensation is premature 
since the OCIDA is evaluating the public purpose of its acquisition of the O'Brien property by 
eminent domain.  Further, the applicable standard is the payment of "just compensation" not the 
"CURRENT high-market price".   

VII. Michael Licata of Bowers spoke at the Public Hearing and indicated on the record that he 
agreed that the downtown area will benefit with an extra medical office building and that 
patient care will be enhanced (Transcript, p. 26-28).  Mr. Licata candidly admitted on the 
record that MVHS and various physician group did not want to enter into lease and business 
relationship with Bowers development as he sought an open and collaborative conversation 
with MVHS.   The contentions of Michael Licata have been considered and evaluated by 
OCIDA as follows: 

19. Bowers indicated on the record that a medical office building in the immediate area 
of the Wynn Hospital is a public purpose.  Mr. Licata confirmed that Bowers had a full and fair 
opportunity to endeavor to have MVHS and the other physician groups enter into a business 
relationship that would have allowed its proposal to move forward.  That did not occur and MVHS 
and a large physician practice group have elected to reject the proposal from Bowers as is their 
right.  The fact that MVHS and a large physician group elected to not affiliate with or occupy a 
facility contemplated to be developed by Bowers is significant as that certainly gives rise to 
substantive concerns of the OCIDA as to feasibility of that conceptual development actually 
occurring.  Further, Bowers did not present any detail to the OCIDA about its proposed medical 
office building and if any part of it were committed for occupancy that would enable the OCIDA 
to conclude that its conceptual development was feasible and had a possibility of actually 
occurring.  Finally, to date, Bowers has not acquired the O'Brien Property. 

VIII. Gail Coopy by email dated March 2, 2022 opposes eminent domain. The contentions of 
Gail Coopy have been considered and evaluated by OCIDA as follows: 

20. See comments above about the review of the IHC by the Planning Board pursuant 
to the SEQRA Act.   
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IX. Mark Harf by email dated February 23, 2022 which was also included in BDF II. Mr. Harf 
objects to the use of eminent domain of the O'Brien Property as he believes that the 
proposal by Bowers will create a better medical office building. Mr. Harf objects to the use 
of taxpayer funds where there is no clear public benefit and that the development of the 
Downtown Utica area should not be limited to preferred partners of MVHS and the CUB 
project represents a conflict of interest.   The contentions of Mark Harf have been 
considered and evaluated by OCIDA as follows: 

21. Bowers did not present any detail to the OCIDA about its proposed medical office 
building and if any part of it were committed for occupancy that would enable the OCIDA to 
conclude that any factual support existed for the potential that its conceptual development was in 
fact feasible and had any possibility of actually occurring.  Moreover, the records at the County 
Clerk do not have a recorded deed reflective of any transfer of the O'Brien Property by Bowers.  
The OCIDA has the statutory power of eminent domain within its enumerated powers under the 
GML, and the use of the O'Brien Property for parking serves a valid public purpose such that 
OCIDA may exercise its power of eminent domain to take the O'Brien Property for surface 
parking. The OCIDA does not agree that there is a conflict of interest as CUB will be the entity 
that will be at risk for the development of the CUB MOB since CUB will be procuring the 
financing and providing the required additional capital, and thus will assume the attendant risks 
associated with a multi-million dollar project. 

X. Lily Werenczak, by e-mail dated March 29, 2022 writes to oppose eminent domain.  The 
contentions of Lily Werenczak have been considered and evaluated by the OCIDA as 
follows: 

22. The GML and EDPL specifically permit the OCIDA to acquire property by eminent 
domain that would include the acquisition of O'Brien Property for use as a parking lot for the CUB 
MOB.  Accordingly, the actions of the OCIDA are not immoral, unethical or an overreach of its 
power.   

XI. Robert Sullivan, by e-mail dated March 29, 2022, support the use of eminent domain for 
the MVHS hospital project and associated projects.  The support of Robert Sullivan has 
been considered and evaluated by the OCIDA. 

XII. Richard Widdicombe by email dated March 29, 2022 opposes the use of eminent domain 
indicating that such action is abusive to the taxpayers. The opposition of Richard 
Widdicombe has been considered and evaluated by the OCIDA.   
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XIII. Brett Truett Facebook Post dated March 29, 2022 encouraged people to oppose the eminent 
domain of the O'Brien Property since that action involved the use of taxpayer dollars.  The 
opposition of Brett Truett has been considered by the OCIDA with the clarification that 
taxpayer funds will not be used for the acquisition of the O'Brien Property, and the CUB 
MOB will not be receiving an exemption from real property taxes from the OCIDA so that 
it is expected that there will be a net increase in the assessed value over the existing 
conditions.  In response to Mr. Truett's requests negative comments were received from 
Della Cummings and John Calhoun and a comment from Jack Tobin was posted which did 
not take a position.  Bryan Bowers letter dated March 30, 2022 provides additional 
comments related to Eminent Domain for 411 Columbia Street, City of Utica, New York.  
The contentions of Mr. Bowers of Bowers have been considered and evaluated by the 
OCIDA as follows: 

23. The rebuttal by Mr. Bowers to the statements of Michael Kelberman of CUB is 
deemed inaccurate since the objective evidence is that CUB is spending its funds and proceeding 
with the development of design and construction documents while the Bowers project has not 
made any showing of any signed and binding occupancy agreements for any portion of its proposed 
project notwithstanding its representation to City of Utica on June 30, 2021 that it was in 
partnership with "several prominent medical/surgical groups in the area". Importantly, when 
Bowers wrote to the OCIDA in its letter dated September 13, 2021, that Bowers had lost the 
support of at least one of the medical/surgical groups being CNY Cardiology.  In addition, from 
the Public Hearing, although unstated, it is apparent to the OCIDA that the Bowers project is not 
supported by either MVHS or CNY Cardiology.  

24. The rebuttal by Mr. Bowers to the letter from Charles Cronin of Axiom Capital 
Corporation is deemed to be a self-serving and inaccurate statement as Mr. Cronin confirmed that 
he is seeking conventional financing for the CUB Project that will be secured by the equity and 
guarantees of the principals of CUB and that a sale to a REIT is an inaccurate contention as the 
building is yet to be constructed.  The relevant point is that based on the record presented to the 
OCIDA for this public hearing, the CUB Project is deemed to be proceeding while the Bowers 
project was not shown to have any leasing and/or financing commitments.  

XIV. Brown Duke Fogel Letter dated March 30, 2022 ("BDF III") claims the following: (1) that 
documents have not been presented and that there should be another public hearing and 
additional public comment period; (2) that BDF and Bowers did not receive maps and legal 
description of the O'Brien Property; (3) the record of the public hearing was not made 
available to the public and BDF; (4) there has been no response to various requests by BDF 
under the Freedom of Information Law; (5) the OCIDA is required to undertake additional 
review of the CUB Project under the State Environmental Quality Review Act, including 
a contention that the project needs approvals under the Federal Aviation Administration; 
and (6) a letter from the Mayor of the City of Utica dated March 22, 2022. The contentions 
in BDF III have been evaluated by the OCIDA as follows: 
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25. The contentions in BDF III regarding not making documents available to the public 
are inaccurate.   The OCIDA has maintained a log of all comments received and states that all 
public comments have been considered and responded by the OCIDA.  Many of the comments are 
repetitive and non-responsive to the core issue of the public purpose of eminent domain of the 
O'Brien Property for a surface parking lot.  However, all comments were expressly provided to the 
members of the OCIDA and evaluated.  

26. The contention on the non-receipt of the maps and legal description is erroneous.  
See the response in Paragraph 12 herein which is reincorporated herein by this reference and is not 
repeated for brevity.  

27. The record of the public hearing was available for public inspection.  The OCIDA 
has consistently updated the record for all comments received.  In addition, the letter from counsel 
to the OCIDA dated April 2, 2022 responds to all contentions about the maintenance by the 
OCIDA of the record of the public hearing and is incorporated herein by this reference.  Nothing 
herein impacted the ability of any member of the public to access the record of the public hearing 
and to make comment on the core issue being the proposed taking of the entirety of the O'Brien 
Property followed by its use as a surface parking lot.  In fact, the OCIDA consistently updated the 
record of the public hearing to include all of the comments and information that it received.  This 
is confirmed by the extent of public comment received by the OCIDA both in favor and/or against 
any taking of the O'Brien Property.  

28. The OCIDA has responded to the FOIL requests and has provided all information 
required to evaluate the issue at hand being the taking of the O'Brien Property for surface parking. 
The contentions in BDF III regarding the FOIL are outside of the scope of the issue for review by 
the OCIDA being the public purpose of the taking of the O'Brien Property for surface parking.   

29. The OCIDA was expressly listed as an involved agency by the Planning Board for 
the SEQRA review of the IHC.  The Findings Statement approved by the Planning Board 
referenced that there was to be a private MOB to the north and behind the Wynn Hospital.  The 
MOB proposed is the CUB MOB which was moved to a slightly different location to the north of 
the Wynn Hospital. One common thread to both plans was that the O'Brien Property was to be 
surface parking for the MOB.   The SEQRA contentions in BDF III relate to the CUB MOB and 
do not relate to the issue at hand being the taking of the O'Brien Property for surface parking. The 
OCIDA has determined that the changes to the CUB MOB were not material to require additional 
review under SEQRA.   In addition, the FAA contention is factually in accurate as the helicopter 
landing area is planned for the top of the County Parking Garage. Finally, any challenge to the 
Findings Statement should be directed to the Planning Board and is noted to be untimely. 

30. Letter to the Editor dated March 22, 2022 from Mayor Robert Palmieri of the City 
of Utica was not addressed to OCIDA as a comment and principally relates to the Kennedy Garage 
which is stated to be in need of $13,000,000 of repairs.  Since work on the renovation of the 
Kennedy Garage has not commenced, that inaction further demonstrates the need for taking of the 
O'Brien Property for surface parking that is needed to operate the CUB MOB for the health and 
safety of the patients and their families.  The evaluation of the public purpose for the taking of the 
O'Brien Property is the issue for review.  The OCIDA has the power of eminent domain under the 
GML.   
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XV. Robert Lott, by e-mail dated March 30, 2022, opposes eminent domain.  The contentions 
of Robert Lott have been considered an evaluated by the OCIDA as follows: 

31. The taxpayers are not paying for the acquisition of the O'Brien Property as the 
OCIDA will be reimbursed for any and all costs incurred to acquire the O'Brien Property.   

XVI. MVHS letter dated February 23, 2022 indicates that the acquisition of the O'Brien Property 
is critical to the construction of the CUB MOB and the ambulatory surgery center.  The 
development of the CUB MOB with the ambulatory surgery center is crucial to the overall 
project since the services housed therein complement the work in the hospital since it will 
provide outpatient radiology and laboratory services.  The plan for the IHC had a MOB 
next to the Hospital which allows for easier patient access and significant cost savings.  
The contentions of MVHS have been considered and evaluated by OCIDA as follows: 

32. The CUB MOB is a first-rate medical office building use that has the support of 
MVHS.  The CUB MOB contains an ambulatory surgery center which is a superior and much 
needed medical use.  The adjacent surface parking on the O'Brien Property is a critical component 
of the development of the CUB MOB as adjacent surface parking is critical to the operation of the 
CUB MOB especially with the ambulatory surgery center which will serve the elderly and infirm.  
The CUB MOB is 90% committed and has financing in place.   Bowers failed to present any details 
on the feasibility of its development.   

XVII. D. Chad Davis, Member of the Oneida County Board of Legislators, by letter dated March 
1, 2022, wrote that the proposed MOB was part of the original site plan for the IHC.  The 
proposed MOB with an ambulatory surgery center next to the hospital is critical to the 
overall operation of the Hospital.  Adjacent parking is integral to the success of an 
ambulatory surgery center since Mr. Davis indicated that he has had eight knee operations 
such that he knows the importance of proximately located adjacent parking.  Mr. Davis 
believes that the CUB MOB with the adjacent public parking is a public purpose.  The 
CUB MOB is a well laid out, non-speculative health care project with all due diligence 
complete that will benefit the entire public which supports the public purpose of good 
health and welfare.  Mr. Davis supports the use of eminent domain with the payment of 
just compensation.  The contentions of D. Chad Davis have been considered and evaluated 
by OCIDA as follows: 

33. The use of the O'Brien Property as surface parking for the CUB MOB and the Wynn 
Hospital has been represented as crucial to the CUB MOB and the ambulatory surgery center 
which development is a critical part of the Wynn Hospital project.  No party provided any 
substantive dispute with that contention or that the CUB MOB is a public purpose.  The FEIS 
clearly reflected that the O'Brien Property would be utilized as surface parking for the MOB and 
the IHC so that the taking by the OCIDA of the O'Brien Property simply fulfills that component 
of the FEIS and Findings Statement.  
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XVIII. Central Utica Building, LLC.  Two representatives of CUB spoke at the Public Hearing 
and submitted a written statement dated March 1, 2022. The contentions of CUB have been 
considered and evaluated by OCIDA as follows: 

34. From the public hearing there is no dispute that a MOB behind the Wynn Hospital 
is a public purpose.  The CUB MOB with the six (6) operating room, Medicare certified 
ambulatory surgery center which is a superior public purpose that was represented to be crucial to 
the success of the Wynn Hospital and required for its opening.  Representatives of MVHS and 
CUB stated that the CUB MOB must be operational prior to the opening of the Hospital.  The 
CUB MOB is proceeding with construction documents, but it requires the acquisition of the 
O'Brien Property and the commitment of that property as parking.  The CUB MOB is found to be 
feasible as it was leased to the extent of approximately 68,000 rentable SF out of a total of 
approximately 77,000 rentable SF or approximately 90% of the rent space (i.e. there will be an 
estimated approximately 17,000 SF of common space therein for a total of approximately 94,000 
SF) .  The commitments to such are all for 15 years which is found to make the financing and 
realization of this development actually feasible.  The CUB MOB has executed agreements with 
an architect and general contractor since 2021.  Applications for approvals are pending and the 
construction phase schedule shows a completion date of July 2023.  A space plan was provided 
for the various leased spaces in the CUB MOB.  An application for the Certificate of Need for the 
ambulatory surgery center was represented as being in the process of being completed for submittal 
to the New York State Department of Health ("DOH").  Evidence of financial feasibility of the 
CUB MOB was presented with a substantial equity commitment by CUB.  The proposal from 
Bowers did not have any similar details and obviously had lost the support of MVHS which has 
the right to proceed with the development of a MOB consistent with their separate vision that did 
not include any participation by Bowers.   

35. The OCIDA finds that the CUB MOB is and was part of the redevelopment plan 
approved by the DOH as part of the IHC and promotes the redevelopment of the surrounding, 
including the establishment of several restaurants and loft apartment complexes.  The construction 
of the MOB was included in the plan submitted to the DOH.   

36. The OCIDA finds that the CUB MOB will provide new and advanced cardiology 
services and additional critical medical specialties that will practice adjacent to the Wynn Hospital 
as well as a supportive laboratory and radiology services.  The CUB MOB will enhance the access 
of healthcare services to the entire community through integrated healthcare delivery services.  The 
CUB MOB will provide 100 construction jobs and additional jobs in the healthcare field. 

37. The OCIDA finds that the CUB MOB will attract new medical specialties, such as 
a structural heart physician, to Oneida County so that people will not have to travel to Syracuse, 
Albany or New York City.   

38. The OCIDA finds that patients that go to an ambulatory surgery center are often 
infirm and may need post operative care so that they cannot be expected to walk a number of 
blocks to access their transportation.  Adjacent parking is critical to the operation of an ambulatory 
surgery center which is integral to the success of the CUB MOB and the entire Wynn Hospital.      
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DETERMINATION AND FINDINGS 

 The OCIDA considered the proposed acquisition of the O'Brien Property pursuant to the 
EDPL, the comments made at the public hearing and all written submissions and the response to 
the comments set forth herein.  The OCIDA adopts these Determinations and Findings as set forth 
below: 

1. The public use, benefit, and purpose from the acquisition of the O'Brien Property 
and use as surface public parking will be served as follows: 

(a) The proposed acquisition of the O'Brien Property at 411 Columbia Street 
for surface parking was reflected in the FEIS as being used as surface 
parking and will help solve traffic and congestion problems by providing 
parking for the residents accessing the CUB MOB and which parking will 
be available on the weekends and evenings to the general public needing to 
access the Wynn Hospital and is immediately needed since the renovation 
of the Kennedy Garage has not commenced. 

(b) There is a need for better health care facilities in Oneida County in order to 
improve the health and welfare of the residents of the County.  The proposed 
acquisition of the O'Brien Property at 411 Columbia Street and use surface 
parking was part of the development of the IHC and is critical to the success 
of the CUB MOB and the Wynn Hospital since adjacent parking is required 
to operate the CUB MOB and the ambulatory surgery center therein as well 
as the new radiology and laboratory facilities.    

(c) The development of the IHC has assisted in leading to the development of 
complimentary commercial businesses and development in the immediate 
area, examples of which are restaurants, a nearby brewing company and 
entertainment complex and conversion of empty building space into loft 
style apartments. 

(d) The use of the O'Brien Property as public parking is a commercial project 
that is within the scope of the OCIDA's authority under GML Article 18-A. 

2. The approximate location of the proposed public project and the reasons for the 
selection of the O'Brien Property as surface parking as follows: 

(a) There are no other immediately adjacent surface parking alternatives 
capable of handling the parking requirements of the CUB MOB to the 
O'Brien Property since the location of the CUB MOB at the intersection of 
State and Columbia Streets is bounded by two public streets and an access 
easement to the Kennedy Plaza Apartments.  The Kennedy Apartments is a 
midrise residential apartment complex to the northeast of the CUB MOB 
that does not have excess parking available to accommodate the CUB MOB. 
The property to the north owned by Chesapeake Holdings Orangeburg is 
not viable as parking for the CUB MOB since that parking area is separated 
by an access easement to the Kennedy Plaza Apartment which does not 
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make for safe access to the CUB MOB.  Further, the acquisition of the 
O'Brien Property will provide 229 spaces of proximately located and fully 
contiguous surface parking available to the general public users of the CUB 
MOB and the Wynn Hospital on weekends and evenings.  Proximate 
adjacent parking is needed for the safe transportation of patients of the CUB 
MOB and the Wynn Hospital since the patients, care providers and relatives 
are infirm or elderly.  Finally, the FEIS reflected that the O'Brien Property 
would be surface parking so that the taking of that property for public 
parking is consistent with that use.  In sum, there are no other feasible 
alternatives for adjacent surface parking to the CUB MOB.    

3. The general effect of the proposed project on the environment and the residents of 
the City of Utica and the County of Oneida is as follows:  

(a) The Planning Board issued its Finding Statement pursuant to SEQRA.  The 
OCIDA was listed as an involved agency for SEQRA purposes.  In 
connection with the CUB MOB, the OCIDA incorporated the Findings 
Statement and determined that there was no material change in the scope of 
the project that would affect the Findings Statement adopted by the Planning 
Board.  

(b) The development of the IHC, including the CUB MOB, is critical to the 
residents of Oneida County and the City of Utica as it will eliminate the 
blight that existed in the immediate are prior to the approval of the IHC and 
will markedly improve the delivery of health care to the community.  

(c) The development of the IHC has led to the development of ancillary 
commercial development in the immediate area of the Wynn Hospital such 
as some restaurant development, the announced redevelopment of a large 
empty structure at 600 State Street and numerous renovations of empty 
building space into loft apartments .   

4.  The other factors considered by the OCIDA were as follows: 

(a) The O'Brien Property was reflected on the FEIS as surface parking. 

(b) The parking on the O'Brien Property has been represented to be available 
for the public. 

(c) The fact that MVHS and various physician groups have both rejected the 
entreaties made by Bowers is not a relevant consideration since the OCIDA 
has listened and evaluated all statements at the Public Hearing and 
subsequent written submission and has determined that the development of 
the CUB MOB is feasible since it is 90% committed with a superior public 
use being an ambulatory surgery center.  
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(d) The development of the new Wynn Hospital has and is expected to spur 
additional economic development in the City of Utica. 

(e) The development of the CUB MOB enjoys the support of the MVHS.   

(f) Bowers did not provide substantive details on its proposed development nor 
were any leasing and/or construction financing commitments provided.  

(g) Bowers as the contract vendee has not acquired the O'Brien Property as of 
the date of these findings.     

5. Pursuant to EDPL §202, a Notice of Public Hearing was published in The Observer 
Dispatch from February 7, 2022 to February 11, 2022.  The same Notice of Public 
Hearing was served on all interested property owners, by certified mail return 
receipt requested service, more than ten (10) days prior to the Public Hearing. 

6. Pursuant to EDPL §203, a Public Hearing was conducted on February 23, 2022.  At 
the Public Hearing the OCIDA outlined the purpose and proposed location of the 
parking lot being the entirety of the O'Brien Property and had maps and 
development plans available for inspection.  Every person in attendance was given 
a reasonable opportunity to present an oral or written statement and to submit other 
documents concerning the proposed public project.  Written submissions were 
accepted by the OCIDA until March 2, 2022.   

7. Following the closing of the Public Hearing, copies of the complete record of the 
Public Hearing including the transcript were filed with the Oneida County clerk 
and the OCIDA on March 16, 2022. 

8. On March 16, 2022, the OCIDA notified O'Brien, Bowers, and the Attorney for 
Bowers that the Public Record is available for inspection at the Offices of the 
OCIDA and had been filed with the Office of the Oneida County Clerk (Exhibit 
"12") and that they would have until March 30, 2022 to provide any additional 
comment.  In addition, on March 17, 2022, the OCIDA established a link on its 
website to the documents in its possession that it considered as well as all comments 
received to that date.  The OCIDA has supplemented that link from time to time.  

9. On or about March 22, 2022, the OCIDA published notice of filing of the record of 
the public hearing and provided that additional public comment would be accepted 
until March 30, 2022 at 5:00 P.M.  The notice of filing was published in the 
Observer Dispatch for five consecutive days from March 22, 2022 to March 27, 
2022 (Exhibit "13") 

10. The OCIDA has considered the proposed taking, the comments made by speakers 
at the hearing and in writing and other matters related to the acquisition of the 
O'Brien Property.   
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11. The OCIDA, as a listed involved agency, hereby accepts and adopts the Findings 
Statement issued by the City of Utica Planning Board as the lead agency pursuant 
to the SEQRA, dated April 30, 2019. 

12. The OCIDA has heard and evaluated the respective testimony of Patrick Donnelly, 
Esq., on behalf of Bowers, Hugh MacIsaac, M.D., on behalf of CUB, Michael 
Licata of Bowers, Bob Schofield from MVHS and Pete Hotvett, M.D., on behalf of 
CUB, submitted at the Public Hearing in its entirety. 

13. The OCIDA has read and evaluated all written comment.  

14. The OCIDA finds that the necessary justification exists to proceed to condemn the 
O'Brien Property for the public use as a surface parking lot pursuant to EDPL 
§204(B) that:  

(a) The public use, benefit or purpose of this property as a surface parking lot 
has been established in the record;  

(b) The location for the proposed public project has been established and an 
explanation for the reasons for the selection of that location has been 
provided; and 

(c) The general effect of the proposed use of the O'Brien Property as surface 
parking on the environment and the residents of the local area, the City of 
Utica and the entirety of Oneida County have been comprehensively 
examined.   

15. Copies of all documentation concerning the above acquisition and condemnation 
of the O'Brien Property are on file at the offices of the Oneida County Industrial 
Development Agency, 584 Phoenix Drive, Rome, New York 13441 and   Oneida 
County Clerk at 800 Park Avenue, Utica, New York 13501, which include the 
transcript of Public Hearing held on February 23, 2022 and all documentation 
submitted to the OCIDA concerning said acquisition.   

16. For all the reasons stated in these Determinations and Findings and the information 
known to the members of the OCIDA, the OCIDA hereby determines that: 

a.  the acquisition of the O'Brien Property known as Lot 38 in Block 2 of 
Section 318.41 aka 411 Columbia Street, City of Utica, New York by the 
OCIDA by eminent domain for surface parking will serve a public use that 
will benefit the residents of Oneida County within the meaning of the 
EDPL. 
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LISTING OF EXHIBITS 

Exhibit "1" Figure 3 of the FEIS 

Exhibit "2" Maps of O'Brien Property 

Exhibit "3" January 14, 2022 request from CUB to OCIDA to initiate proceedings under 
EDPL 

Exhibit "4"  Notice of Public Hearing, O'Brien Notice and Bowers Notice with proof of 
mailing and evidence of publication 

Exhibit "5" Notice to Bower's Attorney dated February 4, 2022 

Exhibit "6" Transcript of Public Hearing 

Exhibit "7" Evidence of Filed Record of Public Hearing 

Exhibit "8" Representations from CUB that CUB MOB is 90% committed and has access 
to financing. 

Exhibit "9" Representation from MVHS on the CUB Project. 

Exhibit "10" March 3, 2022 resolution of the OCIDA on CUB MOB 

Exhibit "11" March 2, 2022 letter from CUB re: off hours parking 

Exhibit "12" Letter to O'Brien, Bowers and the Attorney for Bowers on the Filing of the 
Record of the Public Hearing, dated March 16, 2022 

Exhibit "13" Affidavit of Publication of the Notice of Filing 

























































































































































CENTRAL NEW YORK BUILDING, LLC 

March 1, 2022 

BY E-MAIL 
Shawna M. Papale, Executive Director  
Oneida County Industrial Development Agency 
584 Phoenix Drive 
Rome, New York 13441 

Re: Central Utica Building Project/Follow-Up to February 23 Public Hearing 

Dear Ms. Papale: 

Based on comments made by Bowers Development, LLC and its counsel at OCIDA's February 23 
Public Hearing there appears to be no dispute that there is a need for a medical office building within the 
Wynn Hospital footprint, in general, and on the block on which the 411 Columbia Street property ("O'Brien 
Parcel") is located, in particular.  MVHS has consistently represented that it is crucial that the six OR, 
Medicare-certified ambulatory surgery center developed by MVHS and local surgeons opens prior to the 
opening of the Wynn Hospital, which is expected to occur in September, 2023.  The ambulatory surgery 
center is the centerpiece of the medical office building (the "MOB") to be developed by Central Utica 
Building, LLC ("CUB") at 601 State Street (corner of State and Columbia).   At the Public Hearing CUB 
made clear that its MOB project is real and ready to go.  Provided that the O'Brien Parcel can be timely 
acquired to complete the MOB's property assemblage, the building and ambulatory surgery center can be 
completed and opened within MVHS' required timeframe.      

The purpose of this letter is to provide OCIDA with an update of the status of the project. 

Lease Commitments 

 The MOB will be approximately 93,000 sf, 17,000 sf of which will be common areas including
lobby, green roof, delivery area, stairwells, mechanical room, etc.

 Of the ~77,000 sf available for lease, CUB has commitments for ~68,000 sf.  A portion of the
unleased space will be made available to an operator of a café or coffee shop and one or more small
medical practices.

 The lease commitments, each of which is for at least 15 years, are as follows:

o Ambulatory surgery center space: ~17,000 sf

o Central New York Cardiology space: ~29,000 sf

o MVHS space:  ~22,000 sf (includes an imaging suite, lab and hospital-based physician
offices)



2 

Project Status 

 CUB has entered into the following key contracts with respect to the design and construction of the
MOB:

o Standard Form of Agreement Between Owner and Architect dated June 24, 2021 between
CUB and Foit-Albert Associates, architect.

o Standard Form of Agreement Between Owner and Construction Manager dated October
14, 2021 between CUB and Hueber Breuer Construction Company, Inc.

o CHA Civil Engineer Agreement dated May 4, 2021 between CUB and CHA Consulting,
Inc.

o Agreement for Owner's Representative Services dated May 4, 2021 between CUB and
CHA Consulting, Inc.

 Applications for Site Plan Approval and a Special Use Permit have been submitted to the City of
Utica Planning Board

 A copy of CUB's construction schedule prepared by Hueber Breuer Construction Company, Inc. is
attached showing a completion date of July 2023.

 Substantial design and space planning work has been performed for the committed occupants:

o A copy of the space plan for the ASC is attached.

o A copy of the space plan for MVHS' imaging suite is attached.

o A copy of the space plan for the Central New York Cardiology suite is attached.

 MVHS is preparing and plans to submit a certificate of need (CON) application for the construction
and operation of the ASC to the Department of Health within the next four to six weeks.

Financing 

 Attached is a letter from Charles Cronin, President of Axiom Capital Corporation, a commercial
real estate finance and advisory firm that CUB has retained to source its financing, representing
that the MOB project is financeable based on its anticipated project costs, lease commitments and
CUB's projected equity infusion.  CUB cannot solicit and evaluate funding commitments until it
knows that it has a project to finance—which will require the acquisition of the O'Brien Parcel.



• The members of CUB have, to date, made approximately $1.1 million in capital contributions to
CUB, $350,000 of which has been spent on various project costs. The balance of their capital
contributions will be made within 10 days following a capital call.

Please advise if you have any questions or need any further information.

Very truly yours, 

(Yl.��� 
Michael Kelberman, MD 
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Charles M. Cronin 
President	&	CEO		

(518) 472-4000 ext. 204 Voice
cmc@axiom-capital.com

February 28,2022 

Shawna M. Papale, Executive Director  
Oneida County Industrial Development Agency 
584 Phoenix Drive 
Rome, New York 13441 

Re: Central Utica Building, LLC Project Financing Summary 

Dear Ms. Papale: 

Axiom was engaged by Central Utica Building, LLC (CUB) almost one year ago to assist in structuring both 
the debt and equity to optimally finance the construction of the 93,000-sf. medical office building (MOB) on 
Columbia Street in Utica.  

In our 29 years in business, we have structured and arranged more than 1.3 million sq. feet of medical office 
buildings. We have structured financing for both fee ownership and leasehold financings, as is contemplated 
for the CUB project.  

During this past year we have been closely involved in the planning, budgeting, valuation, and other aspects 
of the project. Our efforts have included contacting numerous banks and insurance companies with details 
of the project. There is significant interest in providing competitive loan structures by multiple banks and 
insurance companies for both the construction and permanent financing of this project.  The CUB project is 
very financeable.  Once we have the site (location) and other aspects of the construction finalized we will be 
able to generate a financing commitment very quickly.  

If you have any questions, please let me know, you can visit our website and see multiple examples of MOB’s 
we have financed.  

Sincerely,  

Charles M. Cronin  
President 
Axiom Realty Advisors 
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