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THIS FIRST AMENDED AND RESTATED LEASEBACK AGREEMENT (thE ,,F 
St

Amended and Restated Leaseback Agreement"), dated as of June 1,2020, by and between
ECR PROPERTIES, lNC., a New York corporation having an addres,, of 2201Dwyer
Avenue, Utica, New York 13501 (the "company") and oNEIDA couNTy TNDUSTRTAL
DEVELOPMENT AGENCY, a public benefit corporation duly existing under the laws of the
State of New York with offices at 584 Phoenix Drive, Rome, New yoit< t 3441 (lhe,,Agency,,).

WITNESSETH:

WHEREAS, Title '1 of Article '18-A of the General Municipal Law of the State of
New York (the "Enabling Act") was duly enacted into law as Chapter 1030 of the Laws of 1969
of the State of New York (the "State,'); and

WHEREAS, the Enabling Act authorizes the creation of industrial development
agencies for the benefit of the several counties, cities, villages and towns in the State and
empowers such agencies, among other things, to acquire, construct, reconstruct, construct,
renovate, refurbish, equip, lease, maintain, sell and dispose of land and any building or other
improvement, and all real and personal properties, including but not limited to, machinery and
equipment deemed necessary in connection therewith, whether now in existence or under
construction, which shall be suitable for manufacturing, warehousing, research, commercial or
industrial facilities, in order to advance job opporlunities, health, gerierat prosperity and the
economic welfare of the people of the State and to improve theiritandard of iiving; and

WHEREAS, the Enabling Act further authorizes each such agency to lease any
or all of its facilities at such rentals and on such other terms and conditions is it deems
advisable; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, Chapter 372 of the Laws of 1970 of the State of New York (hereinafter collectively, the"Act") created the Agency, which is empowered under the Act to undertake the leasing of the
facility described below;

WHEREA_S, the Company leases to the Agency a 25t acre parcel of land located
a|2201 Dwyer Avenue, City of Utica (the "Land") and a zOz,oiOOt square foot building situated
on the Land (the "lmprovements") pursuant to the terms of a Lease Agreement dateJas of July'1, 2009 (the "Lease Agreement"); and

WHEREAS, the Agency leases the Land and lmprovements back to the
Company pursuant to the terms of a Leaseback Agreement dated as of July 1, 2009 (the"Leaseback Agreement"); and

WHEREAS, the Company further subleases the Land and the lmprovements to
ECR lnternational, lnc. (the "sublessee") for its operation pursuant to a sublease agreement
dated as of July 1, 2009 (the "sublease Agreement,,); and

WHEREAS, the Sublessee has requested the Agency's assistance with respect
to a project consisiting of the acquisition and installation of equipment in the lmprovements (the
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"Equipment") and renovation of the lmprovements, all for the purpose of manufacturing heating
products for distribution to the residential and light commercial markets (the Land, the
lmprovements and the Equipment are referred to collectively as the "Facility"); and

WHEREAS, in order to induce the Company to develop the Facility, the Agency
is willing to maintain its leasehold interest in the Land and Improvements and acquire a -
leasehold interest in the Equipment constituting the Facility pursuant to a First Amended and
Restated Lease Agreement dated as of June 1 , 2O2O (the "First Amended and Restated Lease
Agreement") and lease said Land, lmprovements and Equipment back to the Company
pursuant to the terms and conditions contained herein; and

WHEREAS, the Company and the Sublessee will enter into a First Amendment
to Sublease Agreement dated as of June 1 , 2O2O (the "First Sublease Amendment"); and

WHEREAS, the Agency has determined that providing the Facility will
accomplish, in part, its public purposes; and

WHEREAS, the Company has agreed with the Agency, on behalf of the Agency
and as the Agency's agent, to acquire, renovate and equip the Faciliiy in accordance with the
Plans and Specifications presented to the Agency members (the "project,,); and

WHEREAS, the Agency proposes to lease the Facility to the Company, and the
Company desires to rent the Facility from the Agency, upon the terms and conditions hereinafter
set forth in this First Amended and Restated Leaseback Agreement.

AGREEMENT

NOW THEREFORE, for and in consideration of the premises and the mutual
covenants hereinafter contained, and other good and valuable consideration the receipt and
sufficiency of which is hereby acknowledged, the parties herebyformally covenant, agree and
bind themselves as follows:

Section 1.1 Representations and Covenants of Aqency.

The Agency makes the following representations and covenants as the basis for
the undertakings on its part herein contained:

(a) The Agency is duly established and validly existing under the provisions
of the Act and has full legal right, power and authority to execute, deliver, and perform each of
the Agency Documents and the other documents contemplated thereby. Each of the Agency
Documents and the other documents contemplated thereby has been duly authorized, executed
and delivered by the Agency.

(b) The Agency will maintain its leasehold interest in the Land and
lmprovements, acquire a leasehold interest in the Equipment, lease the Facility to the Company
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pursuant to this First Amended and Restated Leaseback Agreement and designate the
Sublessee as its agent for purposes of the Project, all for the purpose of promoting the industry,
health, welfare, convenience and prosperity of the inhabitants of the State and thJCounty of
Oneida and improving their standard of living.

(c) By resolution adopted on April 24,2020, the Agency determined that,
based upon the review by the Agency of the materials submitted and the iepresentations made
by the Company relating to the Facility, the Facility would not have a "significant impact" or
"significant effect" on the environment within the meaning of the sEeR Act.

(d) Neither the execution and delivery of any of the Agency Documents and
the other documents contemplated thereby nor the consummation of the transactions
contemplated thereby nor the fulfillment of or compliance with the provisions of any of the
Agency Documents and the other documents contemplated thereby, will conflict with or result in
a breach of or constitute a default under any of the terms, conditions or provisions of the Act,
any other law or ordinance of the State or any political subdivision thereof or of the Agency's
Certificate of Establishment or Bylaws, as amended, or of any corporate restriction or*any-
agreement or instrument to which the Agency is a party or by which it is bound, or result in the
creation or imposition of any Lien of any nature upon any of the Property of the Agency under
the terms of the Act or any such law, ordinance, Certificate of Estabiishment, Bylaws, iestriction,
agreement or instrument.

(e) Each of the Agency Documents and the other documents contemplated
thereby constitutes a legal, valid and binding obligation of the Agency enforceable againstthe
Agency in accordance with its terms.

(f) The Agency has been induced to enter into this First Amended and
Restated Leaseback Agreement by the undertaking of the Company to acquire, renovate, equip,
maintain and repair the Facility and create or retain related jobs in Oneida County, New york.

Section 1.2 Representations and Covenants of Company.

The Company makes the following representations and covenants as the basis for the
undertakings on its part herein contained:

(a) The Company is a corporation duly organized and validly existing under
the laws of the State of New York, and has full legal right, power and authoritylo execute,
deliver and perform each of the Company Documents and the other documents contemplated
thereby. Each of the Company Documents and the other documents contemplated thereby has
been duly authorized, executed and delivered by the Company and each constitutes a legil,
valid and binding obligation of the Company enforceable against the Company in accordance
with its respective terms.

(b) Neither the execution and delivery of any of the Company Documents
and the other documents contemplated thereby nor the consummation of the transactions
contemplated thereby nor the fulfillment of or compliance with the provisions of any of the
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Company Documents and the other documents contemplated thereby, will conflict with or result
in a breach of or constitute a default under any of the terms, conditions or provisions of the
certificate of incorporation of the Company, the bylaws of the Company, any law or ordinance of
the State or any political subdivision thereof, or any restriction or any agreement or instrument
to which the Company is a party or by which it is bound, or result in the creation or imposition of
any Lien of any nature upon any of the Property of the Company under the terms of any such
law, ordinance, restriction, agreement or instrument.

(c) The providing of the Facility by the Agency and the leasing thereof by the
Agency to the Company will not result in the removal of an industrial or manufacturing plani,
facility or other commercial activity of the Company from one area of the State to another area
of the State nor result in the abandonment of one or more commercial or manufacturing plants
or facilities of the Company located within the State; and the Agency has found that, based on
the Company's application, to the extent occupants are relocating from one plant or facility to
another, the Project is reasonably necessary to discourage the Project occupants from
removing such other plant or facility to a location outside the State and/or is reasonably
necessary to preserve the competitive position of the Project occupants in their respective
industries.

(d) The Facility and the design, construction, renovation, equipping and
operation thereof will conform with all applicable zoning, planning, building and environmental
laws, ordinances, rules and regulations of governmental authorities having jurisdiction over the
Facility. The Company shall defend, indemnify and hold harmless the Agency for expenses,
including attorneys' fees, resulting from any failure of the Company to comply with the
provisions of this subsection (d).

(e) The Company has caused to be transferred to the Agency a leasehold
interest in all those properties and assets contemplated by this First Amended and Restated
Leaseback Agreement and all documents related hereto, and has not transferred to the Agency
any properties and assets not contemplated by this First Amended and Restated Leasebatk
Agreement.

(f) There is no action, litigation, suit, proceeding, inquiry or investigation, at
law or in equity, before or by any court, public board or body, pending, or, io the knowledge of
the Company, threatened against or affecting the Company, to which the Company is a pirty,
and in which an adverse result would in any way diminish or adversely impact on the
Company's ability to fulfill its obligations under this First Amended and Restated Leaseback
Agreement or any of Company Documents or the transactions contemplated therein.

(g) The Company covenants that the Facility will comply in all respects with
all environmental laws and regulations and, except in compliance with environmental laws and
regulations, (i) that no pollutants, contaminants, solid wastes, or toxic or hazardous substances
will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in
compliance with all material applicable laws, (ii) the Company will take all reasonable and
prudent steps to prevent an unlaMul release of hazardous substances onto the Facility or onto
any other property, (iii) that no asbestos will be incorporated into or disposed of on the Facility,
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(iv)that no underground storage tanks will be located on the Facility, and (v)that no
investigation, order, agreement, notice, demand or settlement with respect to any of the above
is threatened, anticipated or in existence. The Company upon receiving any information or
notice contrary to the representations contained in this Section shall immediately notify the
Agency in writing with full details regarding the same. The Company hereby releases the
Agency from liability with respect to, and Jgrees to defend, indemnify, and hold harmless theAgency, its executive director, directors, members, officers, employees, agents (except the
Company), representatives, successors and assigns from and against ani and all claims,
demands, damages, costs, orders, liabilities, penllties and expenses (inciuding reasonable
attorneys' fees) related in any way to any violation of the covenants or failure to be accurate ofthe representations contained in this Section. ln the event the Agency in its reasonable
discretion deems it necessary to per-form due diligence with respect to any of the above, or to
have an environmental audit performed with resplct to the Facility, the Company agrees to pay
the expenses of same to the Agency upon demand, and agrees that upon failure to do so, its
obligation for such expense shall be deemed to be additiorial rent.

(h) ln the Sublessee's Application for Financial Assistance dated April 20,
2-020, it was projected that, as a result of the Project, the Company will create (or cause the
Sublessee to create) 3 full tlme equivalent positions at the Facility prior to the conclusion of thethird year of the Lease Ter1, retain (or cause the Sublessee to retain)the existing 152 fulltime
equivalent positions at the Facility and maintain all for the duration of the Lease Term as a resultof undertaking the Facility (the "Employment Obligation") The Company acknowledges that thefinancial assistance granted by the Agency in connection with the Faciliiy is conditioned upon
achieving the Employment Obligation.

ARTICLE II

DEMISING CLAUSES AND RENTAL PROVISIONS

Section 2.1

The Company has conveyed to the Agency a leasehold interest in real property,
including any buildings, structures or improvements thereon, described in Exhibit A attached
hereto and the Company has or will convey all of the interest in the rqriprl'ffi".*il l;"
Exhibit B. The Company agrees that the Agency's interest in the Faciiity resulting from saidconveyances will be sufficient for the purposes intended by this First Amended and Restated
Leaseback Agreement and agrees that it will defend, indemnify and hold the Agency harmlessfrom any expense or liability arising out of a defect in title or. a iien adversely afiecting the
Facility and will pay all reasonable expenses incurred by the Agency in defending any actionwith respect to title to or a lien affecting the Facility.

Section 2.2 Renovation and Equipoinq of the Facilitv.

The Company covenants that the Sublessee, as agent for the Agency, will
undertake the Project. The Company hereby covenants and agrJes to annuallfr file with the
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Depaftment of Taxation and Finance the statement required by General Municipal Law Section
874(8) concerning the value of sales tax exemptions claimed.

Section 2.3 Demise of Facilitv.

The Agency hereby demises and leases the Facility to the Company and the
Cgmpany hereby rents and leases the Facility from the Agency upon the terms and conditions
of this First Amended and Restated Leaseback Agreement.

Section 2.4 Remedies to be Pursued Aqainst Contractors, Subcontractors,
Materialmen and their Sureties. 

-ln the event of a default by any contractor, subcontractor, materialman or other
person under any contract made by it in connection with the Facility or in the event of a breach
of warranty or other liability with respect to any materials, workmanship, or performance
guaranty, the Company at its expense, either separately or in conjunction with others, may
pursue any and all remedies available to it and the Agency, as appropriate, against the
contractor, subcontractor, materialman or other Person so in default and against any surety for
the performance of such contract. The Company, in its own name or in the name of the
Agency, may prosecute or defend any action or proceeding or take any other action involving
any such contractor, subcontractor, materialman or surety or other person which the Compa-ny
deems reasonably necessary, and in such event the Agency, at the Company's expense,
hereby agrees to cooperate fully with the Company and to take all action necessary to effect the
substitution of the Company for the Agency in any such action or proceeding. The Company
shall advise the Agency of any actions or proceedings taken hereunder. The Agency may but
shall not be obligated to prosecute or defend any action or proceeding or take any oiher action
involving any such contractor, subcontractor, materialman or surety oi other person which the
Agency deems reasonably necessary, at the Company,s expense.

Section 2.5 Duration of Lease Term; euiet Eniovment.

(a) Under the terms of the Leaseback Agreement, the Agency delivered to
the Company sole and exclusive possession of the Land and lmprovementi as of Juty 1,2OOg.
The Agency hereby delivers sole and exclusive possession of the Facility (subject to Sections
5.3 and 7'1 hereof)and the leasehold estate created hereby shall commence on the Closing
Date and the Company shall accept possession of the Facility on the Closing Date.

(b) Except as provided in Section 7.1 hereof, the leasehold estate created
hereby shall terminate at 11:59 p.m. on April 30, 2031 or on such earlier date as may be
permitted by Section 8.1 hereof.

(c) The period commencing on the date described in Section 2.5(a) herein
through the date described in Section 2.5(b) herein shall be herein defined as the Lease Term.

(d) Except as provided in Sections 5.3 and 7.1 hereof, the Agency shall
neither take nor suffer or permit any action to prevent the Company during the Lease Term from
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having quiet and peaceable possession and enjoyment of the Facillty and will, at the request ofthe Company and at the Company's cost, cooperite with the Company in order that the
Company may have quiet and peaceable possession and enjoyment of the Facility as
hereinabove provided.

Section 2.6 Rents and Other Amounts pavable.

(a) I19 gorpany shall pay basic rent for the Facility as foilows: Seven
Hundred Fifty Dollars ($750.00) peryearcommencing on the Closing Date and on the First
Business Day of each and every January thereafter dilring the term of this First Amended and
Restated Leaseback Agreement.

(b) ln addition to the payments of rent pursuant to Section 2,6(a) hereof,
throughout the Lease-Term, the Company shall pay to the Agency as additional rent, within ten(10)days of receipt of demand therefore, the expenses of the Agency and the members thereof
incurred (i) by reason of the Agency's ownership or leasing of the racitity or (ii) in connection
with the carrying out of the Agency's duties and obligationl under the Agency bocuments, thepayment of which is not otherwise provided for under this First Amended and Restated
Leaseback Agreement. The foregoing shall not be deemed to include any annual or continuing
administrative or management fee beyond any initial administrative fee or fee for services
rendered by the Agency.

(c) . The Company, under the provisions of this Section 2.6, agrees to make
the above-mentioned payments in immediately available funds and without any further notice in
lawful money of the United States of America. ln the event the Company shall fail to timely
make any payment required in Section 2.6(a) or 2.6(b), the Company snatt pay the same
together with interest on such payment at a rate equaito two perceni (2%) plul the prime rate
as established by Bank of America, but in no event at a rate higher than the maximum la6ul
prevailing rate, from the date on which such payment was due until the date on which suchpayment is made.

Section 2.7 Obliortiont of Corrunu H"r"rnd"r Un"onditionul. The obligationsoftheCompanytomakethepaymentsrequi'performand
observe any and all of the other covenants and agreements on its part contained herein shall begeneral obligations of the Company, and shall beLbsolute and unconditional irrespective of any
defense or any rights_of setoff, recoupment or counterclaim it may otherwise have against theAgency or any other Person. The Company agrees it will not (i) iuspend, discontinue or abate
any payment required hereunder, (ii) fail to observe any of its other covenants or agreement inthis First Amended and Restated Leaseback Agreem"nt or. (iii) terminate this First Amended
and Restated Leaseback Agreement for any cause whatsoever except as otherwise herein
provided.

Subject to the foregoing provisions, nothing contained in this Section 2.7 shall be
construed to release the Agency from the performance of any of the agreements on its part
contained in this First Amended and Restated Leaseback Agreement or to affect the right of the
Company to seek reimbursement, and in the event the Agency should fail to perform a-ny such
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agreement' the Company may institute such separate action against the Agency as theCompany may deem necessary to compel performance or recover damages fornon-performance, and the Agency covenants that it will not, subject to the provisions of Section5'2 hereof, take' suffer or permit any action which will adversely affect, or create any defect inits title to the Facility or which will otherwis_e adversely affect the rights or estate of the companyhereunder, except upon written consent of the Company. 
-

Section 2.9 Special Obliqation.

(a) The obligations of the Agency under the Agency Documents constitute aspecial obligation of the Agency, and all charg6s payable pursuant to or expenses or liabilitiesincurred thereunder shall be payable solely ort oithe revenues and other moneys of theAgency derived and to be derived from the leasing of the iacility, any sale or other dispositionof the Equipment and. as otherwise provided in the Authorizing Resolution, the First Amendedand Restated Lease Agreement, this First Amended and Resiated Leaseback Agreement andthe First Amended and Restated PlLor Agreement. Neither the members, officers, agents(except the company) or employees of the-Agen.y, no.rny person executing the AgencyDocuments, shall be liable personally or be sJb;e.t'to ,ny personal liability or accountability byreason of the leasing, construction, construction, renovation, equipping oioperation of theFacility' The obligations of the Agency under the Agency Documents are not and shall not bean obligation of the State or any muniiipality of ftre 
"state 

and neither the State nor any suchmunicipality (including, without limitation, oneida county)inail be liabte thereon.

(b) All payments made by the Agency or on behalf of the Company pursuantto the Agency Documents shall, to the extent of the sum or sums so paid, satisfy and dischargethe liability of the Agency for moneys payable pursuant to the Agency Documents.

ARTICLE III

MAINTENANCE, MODIFICATIONS, TAXES AND INSURANCE

Section 3.1 M"int"n.n"u rnd Modifi"rtion. of Furilit, bu Corounu.

(a) The Company shall not abandon the Facility or cause or permit any wasteto the lmprovements' During the Lease.Term, the Company snatinot remove any part of theFacility outside of the jurisdlCtion of the Agency ano srratt f i) keep the Facility in as reasonabtysafe condition as its operation shall perrii; (ii) make utin"""..rry repairs and replacementsto
the- Facility (whether ordinary or extraordinaiy, structural or nonstructural, foreseen orunforeseen); and (iii) operate the Facility in asound and economic manner.

(b) With the written consent of the Agency, which shall not be unreasonabtywithheld, the company at its own expense from time to time may make any structural additions,modifications or improvements to the Facility or any part thereof, provided such actrons do notadversely affect the structural integrity of the Faciliiy. ALI such additions, modifications orimprovements made by the compiny shall become a part Lr tr u Facility and the property of theAgency; provided, however, the Company shall not be qualified for a sales and use tax
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exemption when making said additions, modifications or improvements except to the extent (i)
the Company is acting as agent for the Agency under an Agent Agreement between the Agency
and the Company that contemplates said additions, modificationstr improvements or (ii) as
otherwise provided by law. The Company agrees to deliver to the Agency all documents that
may be necessary or appropriate to convey to the Agency tifle to such property.

Section 3.2 lnstallation of Additional Equipment.

The Company or any permitted sublessee of the Company from time to time may
install additional machinery, equipment or other personal property in ine 

-facitity 
(which may be

attached or affixed to the Facility), and such machinery, equipment or other peisonal property
shall not become, or be deemed to become, a part of the Facility. The Company from time to
time may remove or permit the removal of such machinery, equipment and other personal
property from the Facility, provided that any such removal of such machinery, equipment or
other personal properly shall not occur (i) if any Event of Default which has not been cured has
occurred; or (ii) if any such removal shall adversely affect the structural integrity of the Facility or
impair the overall operating efficiency of the Facility for the purposes for which lt is intended, 

-

and provided fufther, that if any damage is occasioned to the Facility by such removal, the
Company agrees to promptly repair such damage at its own expense; or (iii) if any such removal
results in the Facility to not constitute a "Project" as such term is defined in the Act.

Section 3.3 Taxes, Assessments and Utilitv Charqes.

(a) The Company agrees to pay, as the same become due and before any
fine, penalty, interest (except interest which is payable in connection with legally permissible
installment payments) or other cost may be added thereto or becomes due or Oe imposed by
operation of law for the non-payment thereof, (i) all taxes, payments in lieu of taxes and
governmental charges of any kind whatsoever which may at any time be laMully assessed or
levied against or with respect to the Facility and any machinery, equipment or oiher property
installed or brought by the Company therein or thereon, including, without limiting the generblity
of the foregoing, any sales or use taxes imposed with respect tolhe Facility or any part or
component thereof, or the rental or sale of the Facility or any part thereof and anytaxes levied
upon or with respect to the income or revenues of the Agency from the Facility; 1ii; att utitity anO
other charges, including service charges, incurred or imposei for or with respect to the
operation, maintenance, use, occupancy, upkeep and improvement of the Facility; (iii) all
assessments and charges of any kind whatsoever lawfully made by any governmental body for
public improvements; and (iv) all payments under the First Amended and Restated pILOT
Agreement; provided that, with respect to special assessments or other governmental charges
that may laMully be paid in installments over a period of years, the Com-pany shall be obligited
under this First Amended and Restated Leaseback Agreement to pay only such installments as
are required to be paid during the Lease Term.

(b) The Company, at its own expense and in its own name and on behalf of
or in the name of the Agency but with notice to the Agency, may in good faith contest any such
taxes, assessments and other charges. ln the event of any such proceedings, the Company
may permit the taxes, assessments or other charges so contested to remain unpaid Ouring fne
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perio-d of such proceedings and any appeal therefrom, provided, however, that (i) neither theFacility nor any part thereof or interest therein would be in any immediate danger of being sold,forfeited or lost by reason of such proceedings and (ii) the company shall have set aside on itsbooks adequate reseryes with respect thereto and srratt have furnished such security, if any, asmay be required in such proceedings or requested by the Agency.

(c) The Agency agrees that if it or the Company contests any taxes,
assessments or other charges provided for in paragraph (b) hereof, all sums returned, as aresult thereof, will be promptly transmitted by the Agency'to the Company and that the
Company shall be entifled to retain all such amounts.

(d) Within thirty (30) days of receipt of written request therefor, the Company
shall deliver to the Agency official receipts of the appropriate taxing authorities or other proof
reasonably satisfactory to the Agency evidencing payment of any L, o1. pILOT payment.

Section 3.4 lnsurance Required.

At all times throughout the Lease Term, the Company shall, at its sole cost andexpense, maintain or cause to be maintained (and cause the Sublessee to maintain, whereappropriate) insurance of the following types of coverage and limlts of liability with an insurance
carrier qualified and admitted to do business in New Ydrk State. The lnsurance carrier musthave at least an A- (excellent) rating by A. M. Best. The Company shall pay, as the same
pegome due and payable, all premiums with respect thereto, including, but not necessarily
limited to:

(a) Propertv lnsurance: lnsurance against loss or damage by fire, lightning
and other casualties customarily insured against in ,n 5ll rirk policy with special form perils,
such insurance to be in an amount not lesJthan the full replacement value of the completed
lmprovements, exclusive of footings and foundations, as determined by a recognized appraiser
or insurer selected by the Company.

(b) and Disabititv
Benefits lnsurance and each other form o permitted
sublessee is required by law to provide, covering loss resulting from injury, sickness, disability
or d.eath of employees of the Company or any p-rmitted sublelsee who are located at orassigned to the Facility. Statutory New York limits shall apply to these policies.

(c) 9eneral Liabilitv lnsurance protecting the Agency and the Companyagainst loss or losses from liability imposeo u1-raw or assuired in iny written contract (including
the contractual liability assumed by the Company under Section 5.2 hereof) and arising frompersonal injury, including bodily injury or dealn, ol damage to the property of others, caused byan accident or occurrence with a limit of liability of not leJs than Si,OOO,OOO pui o""rrr"nce and
$2,000,000 annual aggregate. ComorehenSive A.utomobile Liabilitv lnsurance including allowned, non-owned and hired autos with a lilmft of ltab,llty of not less than $1,000,000 (Iombined
slngle limit or equival.ent-for personal injury, including Uooity injury or death, and property
damage) protecting the Agency and the company alainst Lny tols or tiabitity or damage for
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personal injury, including bodily injury or death, or property damage, and Umbrella Liabilitylnsurance of not less than $S,fjOO,OOb per occurrence.

(d) A policy or policies of flood insurance in the maximum amount of floodinsurance available with respect to the Facility under the FLod Disaster protection Act of 1973,as amended, whichever is less. This requirement will be waived upon presentation of evidencesatisfactory to the Agency that no portion of the Land is located within an area identified by theU's' Department of Housing and Urban Development as havlng special flood hazards.

Section 3.5

(a) All insurance required by Section 3.4 hereof shall be procured andmaintained in financially sound and generally iecognized responsible insurance companiesselected by the entity required to proiure the samJand authorized to write such insurance inthe state' Such insurance may be written with deductible amounts comparable to those onsimilar policies carried by other companies engaged in Lusinesses similar in size, character andother respects to those^in which the procuringiniity is engaged. All policies evidencing theinsurance required by section 3.4 hereof srralt provroe toiat least thirty (30) day,s prior writtennotice of the restriction, cancellation or modification thereof to the Agency. The policiesevidencing the insurance required by section 3.4(c) hereof shall name the Agency as additionalinsured on a primary & non-contribuiory basis. Ait policiei evidencing the insurance required bysections 3'4(dXii) (iii) and (iv) shall name the Agency and company as additionat insured on aprimary and non-contributory basis for the ongolng ctnstiuction phase and for two yearsfollowing completion during ihe completed oplratilns pnaie. The policies under section 3.a (a)shall contain appropriate waivers of subrogaiion. The policies unde, section 3.a (b),(c),(d)shallcontact waivers of subrogation in favor of the Agency and company.

(b) All policies or certificates (or binders) of insurance required bySections 3'4 hereof shall be submitted to the Agency orror'before the Ct;i;; Date. Attachedtothe certificate of insurance shall be a copyoite idditional insured endorsementfrom theCompany's General Liability policy. The Company shaLl Jltiu"r. to the Agency before therenewal date of each policy a certificate dated noi earlier than the immediately preceding monthreciting that there is in full force and effect, with a term covering at least the nLxt succeedingcalendar year, insurance of the types and in the amounts required by section 3.4 hereof andcomplying with the additional requirements of Section 3.5(a) hereof. prior to the expiration ofeach such policy, the company shall furnish the Agency wiftr evioence that such poticy hasbeen renewed or replaced or ii no longer required"by tris iirst Amended and Restated
l"^:.::!::n Agreement fhu company"shall provide'such further information with respect to thelnsurance coverage required by this First Amended and Restated Leaseback Agreement as theAgency may from time to time ieasonably require. l

The Agency shall be named as additional insured as follows:

Oneida County lndustrial Development Agency, ISAOA
584 Phoenix Drive
Rome, New york 13441
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Section 3.6 of Pr The proceeds of the

lH':T^":1r,,?1flr::iil,:]h" provisions oisEEron sz r,ereof shar be appried as set forrh in

ll;"[::g:g"llill:T]i::l "vent,sha, 
.;,1,;;; o';;"i";i;;ruffi;i#"irl,lEl,,ii

I)"t::::::":::_,"^t^,1",,1y111J"':q,yi':d oy s"ction'i .?.J;;6;;;;$:iiL ,;;:i:?:,

P:^:*::,?;o.f]^!.] l"9Jg) hereof .nrrr o" appried toward 
"ffiil;HJ,ii'##,r,,ction of theliability with respect to which such insura;;. ;l;;;;;'il b" r,'.;,i

Section 3.7
Charqes.

t2

lf the Companyfails (i)to pay anytax, togetherwith anyfine, penalty, interest orcost which may have been added thereto oi become oul or been imposeo ty operation of lawfor nonpayment thereof, or payments-in-lieu-of-taxes pursuant to the First Amended andRestated PlLor Agreement, assessment or other governmental charge required to be paid bysectior 3'3 hereof](ii)to maintrin unf lnrurance rJquired to be maintained by section 3.4hereof, (iii) to pay any amount requir"o to b" paid by ,ny t"* or ordinance relating to the use oroccupancy of the Facility or by any requirement, order oi notice of violation thereof issued byany governmental person, (iv) to pay any mechanic's Lien which is recorded or filed against theFacility or any part thereof (unless cbntested in accordance with the provision of section 5.7(b)hereof), (v) to pay any real property transfer gains tax, together with any interest and penaltiesthereon, which is due and payable by reason of a conveyance of the leasehold estate in and tothe Facility pursuant to a judicial sale in any foreclosure action or by deed and/or assignment inlieu of foreclosure or (vi)to pay any other amount or perform any act hereunder requrred to bepaid or performed by the company hereunder, the Agency may but shall not be obligated to payor cause to be paid such tax or payments-in-lieu-of-tax puisuant to the First Amended and
I::!t:d PlLor Agreement, asseisment or other governmentat charge or the premrum for suchlnsurance or any such other payment or m.ay perfoim any such act. Nio such payment shall bemade or act performed by the Agency until at least ten (rbj oavs shall have elapsed sincenotice shall have been given by irre Agency to the company, and in the case of any tax,assessment or governmental charge or the amounts specified in paragrapfrs (iii), (v) and (vi)hereof, no such payment shall be made in any event iitre company is contesting the same ingood faith to the extent and as permitted by this First Amended and Restated LeasebackAgreement unless an Event of Default hereunder shall have occurred and be continuing.Notwithstanding the provisions of this section 3.7, f , ueciuse of the company;s failure to makepayments as described in this section 3.7, either the Agency, or any of its respective members,directors, officers, agents (except the company), or 

"r"ploy""., 
shill be threatened with a fine,liability, expense or imprisonment, then the ngency may i#meoiately make payment on behalfof the company in avoidance thereof. t lo suJrr puvr"it uv the Agency shall affect or impairany rights of the Agency hereunder arising in consequen"J or such failure by the company.The Company shall, on demand, reimburse the Agency for any amount so paid or for expensesor costs incurred in the performance of any such ict oy tre Agency prrrrrnrto this Section(which shall include all legal fees and disbursements;,iogefl''er with interest thereon from thedate of payment of such amount, expense or cost by the Agency at one percent above the
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prime rate as established by Bank of America, but in no event more than to the extent permitted
by law.

ARTICLE IV

DAMAGE, DESTRUCTION AND CONDEMNATION

Section 4.'l

(a) lf the Facility or any part or component shall be damaged or destroyed (inwhole or in part) at any time during the Lease Term:

(i) the Agency shail have no obrigation to reprace, repair, rebuird,
restore or relocate the Facility; and

(ii) there shall be no abatement or reduction in the amounts payable
by the Company under this First Amended and Restated Leaseback Agreement
(whether or not the Facility is replaced, repaired, rebuilt, restored or rel-ocated);
and

(iii) upon the occurrence of such damage or destruction, the Net
Proceeds derived from the insurance shall be paiO in accordance with the terms
of the mortgage, if any, so long as the mortgage is in effect. After the release of
the mortgage, the proceeds derived from the insurance shall be paid to the
Company, except as otherwise provided in Section 8.1 and subsection (d)
hereof.

(b) Any replacements, repairs, rebuilding, restorations or relocations of theFacility by the Company after the occurrence of such damJges or destruction shall be subject tothe following conditions:

(i) the Facility shall be in substantially the same condition and value
as an operating entity as existed prior to the damage or destruction;

(ii) the Facility shall continue to constitute a "project" as such term is
defined in the Act; and

(iii) the Facitity wiil be subject to no Liens, other than permitted
Encumbrances.

(c) All such repair, replacement, rebuilding, restoration or relocation of theFacility shall be effecte.d with due diligence in a good and workmanlike manner in compliancewith all applicable legal requirements, shall be piomptly and fully paid for by the Company inaccordance with the terms of the applicable contracts, and shallautomatically become a part ofthe Facility as if the same were specifically provided herein.

13 -
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(d) lf the company shall exercise its option to terminate this First Amendedand Restated Leaseback Agreem"niprrrurnt to Section 8.1 hereof such proceeds shall beapplied to the payment of thL amounts required to ue piio by Section g.2 hereof. lf an Event ofDefault hereunder shall have occurred.,ano ft," ng"n.i.n.rr have exercised its remedies undersection 7'2hereof such proceeds shall be appliei to t'r,e pry*ent of the amounts required to bepaid by Section 7.2 and Section 7.4 hereof.

Section 4.2 Condemnation.

(a) lf title to or use of the Facility shall be taken by condemnation (in wholeor in part) at any time during the Lease Term:

restore[],""J;tTHffi [:ll;Jr",H:ilr"x'lT,:"J::::?il".r#,!J]1,11,1;",
of substantially the same nature as tire racitity ("subsiltute Falitities',;; and

(ii) there shail be no abatement or reduction in the amounts payabreby the Company under this First RmenoeJ and Restated Leaseback Agreement(whether or not the Facility is.replaced, repaired, rebuilt, restored or relocated orSubstitute Facilities acquiied); and

,^","1",T,.9T"Till";::Tfffi ;';:fi ift"i:lil:?,fi :,lH!,,",T:i:&::,;,long as the morlgage is in effect. After the release of the mortgage, the proceedsderived therefrom shall be paid to the company except as otherwise provided inSection 9.1 and subsection (d) hereof. 
- r

(b) Any replacements, repairs, rebuilding, restorations, relocations of theFacility by the company aftei the occurrence of such condemnation or acquisitions by theCompany of Substitute Facilities shall-be subject to the following conditions:

s a m e 
" 

jl 
0,,, 

",,' 
X? I ?:ll? : :,ff ;rt :l ffi"":? il : :'j [?J ff J :,..,f;,: 

n t i a,, y t h e

Condemnation;

(ii) the Facility or the substitute Facillties shalr continue to constitute a"project" as such term is defined in the A"i ,nO

o*,", *,[,,? r",,*,ijorE|yrilJ[ilJjstitute Facirities wil be subject to no Liens,

(c) All such repair, replacement, rebuilding, restoration or relocation of theFacility shall be effecte.d with due diligence in a good and workmanlike manner in compliancewith all applicable legal requirementsl shall be piorptrv ,nd fully paid for by the company in

t4-
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accordance with the terms of the applicable contracts, and shall automatically become a part ofthe Facility as if the same were specificary described herein.

(d) . lf the Company shall exercise its option to terminate this First Amendedand Restated LeasebackAgreemenipursuant to section 8.1 hereof such proceeds shall beapplied to the Payment of the amounts required to be paid by section a.z 
'rrereor. 

lf any Eventof Default hereunder shall have occurred ano the Agl,i.v rnrrr have exercised its remediesunder section 7 '2 hereof such proceeds shall oe ap"ptieito tne payment of the amountsrequired to be paid by section r.2 and section l.q'iereit.-

Section 4.3 -Ow The Company shall
, tut ualiltage Loor taking of any Property, which, at the time of such J;;;g; or taking, is not part of the Facility.

ARTICLE V

SPECIAL COVENANTS

section 4., No wurr"n,u of cono,,ion or. sri,ub,,,,u bu oo"n.u.

THE AGENCY MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, ASTo rHE coNDlrloN, TlrLE, DESlcN, oPERATtoru, nrincHANTABtLtry oR FITNESS oFTHE FACILITY oR THAT lr ls oR wlLL BE sulrABLE Fon rue coMpANy,s puRposEs
OR NEEDS.

Section 5.2 Hold Harmless provisions.

(a) 
^ The Company agrees that the Agency, its directors, members, officers,agents (except the company) and emp-loyees shall not"be riable for and agree to defend,indemnify, release and holdirre ngency, its directorr, ,"roers, officers, agents (except thecompany) and employees harmleis from andagainst any and all (i) liability for loss or damageto Property or injury to or death of any and all Persons thit may be occasioned by, direcfly orindirectly, any cause whatsoever pertaining to the rr"iliiv or. arising by reason of or inconnection with the occupation or the u39 t19_reof or the prurun"" or iny person or property on,in or about the Facility or the Land or (ii,) liabitity ,riiingl[, or expense incurred by theAgency's financing, acquiring, construciing, r.urouuiinj, equipping, owning and leasing of theFacility, including without limiting the generalityof theiorejoing, ail claims arising from thebreach by the company of any 5r its Jorenants contained-herein, and all causes of action andattorneys' fees and any other expenses incurred in defending any claims, suits or actions whichmay arise as a result of any of the foregoing, provided thal any such losses, damages, liabilitiesor expenses of the Agency are not incurred oi do not result from the gror. ;"gligence orintentional or willful wrongdoing of the Agency, or any of its directors,hemberi, agents (exceptthe Company) or employees. -

1,5 -
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(b) Notwithstanding any other provisions of this First Amended and RestatedLeaseback Agreement, the obligationi of in" corprrv puirrrnt to this section 5.2 shall remainin full force and effect after the termination of this First'Amended and Restated LeasebackAgreement until the expiration of the period stated in thre a[pilcable statute of limitations duringwhich a claim, cause of action or prosecution relating totrl matters herein described may bebrought and payment in full or the satisfaction of suci claim, cause of action or prosecutionrelating to the matters herein described and the pryruni of all expenses and charges incurredby the Agency, or its respective members, directori, officers, agents and employees, relating tothe enforcement of the provisions herein specified.

(c) ln the event of any claim against the Agency or its members, directors,officers' agents or em.ployees by any employee o"r contractor of the company or anyone direclyor indirectly employed by any of them or anyone for whose acts any of them may be liable, theobligatlon of the company hereunder shall not be limited in any way by any limitation on theamount or type of damages, compensation, disability benefits or other'erftoy"u benefit acts.

The Agency and the duly authorized agents of the Agency shall have the right atall reasonable times to inspect the Facility.. The ngr;, srratt nonor and comply wtth anyrestricted access poricy of the company ierating to"tre'Facirity.

Section 5.a 
.

The Company agrees that during the Lease Term it will maintain its existence,will not dissolve, liquidate or oth-enarise dispose-of substantially all of its assets and will notconsolidate with or merge into another corporation or permit one or more corporations toconsolidate with or merge into it, except as othen,uise provided for in the First Amended andRestated Leaseback Agreement

Section 5.5 Qualification in State.

The Company throughout the Lease Term shall continue to be duly authorized todo business in the State.

Section 5.6

The Company shall file with the New York State Department of Taxation andFinance an annual statement of the value of all sales and use tax exemptions claimed inconnection with the Facility in compliance with Section 874(B) of the New york state GeneralMunicipal Law' The company shall provide annually, to the Agency, a certified statement anddocumentation: (i) enumerating the iull time equivarent 16u1 retained and the full timeequivalent iobs created as a result of the Financial Assiitance, by sublessee, by category,including fult time equivarent independent contractorc or. 
"-,ipiJy;;;;ileienoentcontractors that work at the Project location, and (ii) indicating that the salary and fringe benefitaverages or ranges for categories of jobs retained and jobs cieated that was provided in the

- 16 -
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application for Financial Assistance is still accurate and if it is not still accurate, providing arevised list of salary and fringe benefit averages or ranges for categori;r ;i.19 ;. retained andjobs created' lf the corprny dous not provioL said anriual certified statementto the Agency bythe stated due date, a $500.00 late fee will be chargeo tol",e company for each thirly (30) dayperiod the report is late beyond the due date, up ,niit thu time the report is submitted. Thecompany further agrees whenever requested by the Agency to provide and cer.tify or cause tobe provided and certified such informaiion conclrning il-.rl corprny, its finances, its operationsand its affairs necessary to enable the Agency to ,a[e any report required by raw,governmental regulation or any of the Agency Documents.

Section 5.7 Books of Record and Account; Financial Statements.

The Company at all times agrees to maintain proper accounts, records and bookin which full and correct entries shall be made, in accordance with generally acceptedaccounting principles, of all transactions and events relating to the business and affairs of the

Section 5.8

(a) The Company, throughout the Lease Term, agrees that it will promplycomply, and cause any sublessee or occupant of the Facility to comply, with all statutes, codes,laws, acts, ordinances, orders, judgments, authorizations, directions and requirements, ordinaryor extraordinary, whic.h.now or at any time hereafter may'be applicable to the Facility or any partthereof or to the acquisition, renovation and equipping theieof, or to any use, manner of use orcondition of the Facility or any part thereof, of all'fedeial, itrt", county, municipal and othergovernments' departments, commissions, boards, courts, authorities, officials and officers andcompanies or associations insuring the premises having jurisdiction of the Facility or any partthereof, or to the acquisition, construction, renovation and equipping thereof, or to any use,manner of use or condition of the Facirity or any part thereof.

(b) The company sharr renovate, equip, use, operate and manage theFacility, in accordance with all applitable Environmental laws and Environmental permits (assuch terms are defined in the Environmental compliance and lndemnification Agreement), andshall cause all operators, tenants, subtenants, licensees and occupants of the Facility torenovate, equip, use, operate and manage the Facility in accordance with any applicableEnvironmental Laws and Environmental Permits, and'shall not cause, allow or permit theFacility or any part thereof to be operated or used for ftre storage, treatment, generation,transportation, processi.ng, handling, production, management or disposal of any Hazardoussubstances other than in accordanle with all applicablS Enuironrental Laws and EnvironmentalPermits' The company shall obtain and comply'with, anJ shall cause all contractors,subcontractors, operators, tenants, subtenants,-licensees and occupants of the Facility to obtainand comply with, all Environmental Permitl The company shall not cause or permit anychange to be made in the present or intended renovation, equipping, use or operation of theFacility which would (i) involve the storage, treatment, generation, tiansportation, processing,handling, management, production or diiposal of any fa.aroors substance other than inaccordance with any applicable Environmental Law, or the renovation, equipping, use or

17-
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operation of the Facility as a landfill or waste management or disposal site or for manufacturing
or industrial purposes or for the storage of petroleum or petroleum based products other than rn
accordance with any applicable Environmental Law, (ii)violate any applicable Environmental
Laws, (iii) constitute a violation or non-compliance with any Environmental Permit or
(iv) increase the risk of a Release of any Hazardous Substance (as such terms are defined in
the Environmental Compliance and lndemnification Agreement). The Company shall prompfly
provide the Agency with a copy of all notifications which the Company gives or receives with
respect to environmental conditions at or in the vicinity of the Facility, any past or present
Release or the threat of a Release of any Hazardous Substance on, at or from the Facility or
any property adjacent to or within the immediate vicinity of the Facility. lf the Company receives
or becomes aware of any such notification that is not in writing or otherwise capable oi being
copied, the Company shall promptly advise the Agency of such verbal, telephonic or electronic
notification and confirm such notice in writing. The Company shall undertake and complete all
investigations, studies, sampling and testing and all removal or remedial actions necessary to
contain, remove and clean up all Hazardous Substances that are or may become present at the
Facility and are required to be removed and/or remediated in accordanCe with all applicable
Environmental Laws and all Environmental Permits. The Company shall allow the Agency, its
officers, members, employees, agents, representatives, contractors and subcontractors
reasonable access to the Facility during regular business hours of the Company for the
purposes of ascertaining the environmental conditions at, on or in the vicinity of tne Facility,
including, but not limited to, subsurface conditions. lf at any time the Agency obtains any hotice
or information that the Company or the Facility or the construction, renovation, equipping, use or
operation of the Facility may be in violation of an Environmental Law or in non-complianle with
any Environmental Permit or standard, the Agency may require that a full or supplemental
environmental inspection and audit report with respect to the Facility of a scope and level of
detail reasonably satisfactory to the Agency be prepared by a professional environmental
engineer or other qualified environmental scientist acceptable to the Agency, at the Company's
sole cost and expense. Said audit may, but is not required to or limited to, include a physicai
inspection of the Facility, a records search, a visual inspection of any property adjacent to or
within the immediate vicinity of the Facility, personnel interviews, review of ali Environmental
Permits and the conduct of a scientific testing. lf necessary to determine whether a violation of
an Environmental Law exists, such inspection shall also include subsurface testing for the
presence of Hazardous Substances in the soil, subsoil, bedrock, surface water and/or
groundwater. lf said audit report indicates the presence of any Hazardous Substance or a
Release or Disposal (as such terms are defined in the Environmental Compliance and
lndemnification Agreement) or the threat of a Release or Disposal of any Fiazardous Substance
on, at or from the Facility, the Company shall promptly undertake and diligenfly pursue to
completion all necessary, appropriate investigative, containment, removai, cleln up and other
remedial actions required by any Environmental Law, using methods recommended by the
professional engineer or other environmental scientist who prepared said audit reporl and
acceptable to the appropriate federal, state and local agencies or authorities. For purposes of
this Section, "Hazardous Materials" includes, wtthout limitation, any flammable explosives,
radioactive materials, hazardous materials, hazardous wastes, hazardous or toxic substances,
or related materials defined in the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, as amended (42 u.S.c. sections 9601, et seg ), the Superfund
Amendments and Reauthorization Act of 1986 (Pub.L. No. 99-a99, 100 stat. i6i3 (19g6), the
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Hazardous Materials Transportation Act, as amended (4g u.s.c. sections 1g01, etsgq.), and inthe regulations adopted and publications promulgated pursuant thereto, or any other federal,state or local environmental law, ordinance, rule, or regulation. The provisions of this Sectionshall be in addition to any and all other obligations and"liabilities the company may have to theAgency at common law or otherwise, and shall survive the transactions contemplated herein.

(c) .- The Company hereby covenants and agrees, at its sole cost andexpense, to indemnify, protect, defend, save and hold harmleis the Agency, rts officers,directors' members,.employees, agents and representatives acting in their official capacity, fromand against any and all damages, losses,.liabilities, obligations, pJnalties, ctalms, Iitigation,demands, defenses, judgmenG, suits,.actions, proceeoiigs, costs, disbursements or expenses(including, without limitation, attorneys' and experts'fees,'expenses and disbursements, andattorneys' fees incurred to enforce the terms, conditions and provisions of this agreement) ofany kind or nature whatsoever which may at any time be imposed upon, incurred by or assertedor awarded against the Agency, its officers, members, emproyees, agents (except thecompany), representatives, contractors and subcontractors relating io, resulting from or arisingout of (i)the environmental conditions at, on or in the vicinity of the"Facitiiv,-tiij the acquisition,renovation, equipping, operation or use of the Facility in vioiation of any appilcaureEnvironmental Law for the storage, treatment, g"nu=tion, transportation,'processing, handling,management, production or disposal of any Halardous Substance or as a'landfill or other wastedisposal site, or for military, manufacturing o,1 industrial prrpo.". or for the commercial storageof petroleum or petroleum based productJ, (iii) the presence of any Hazardous substance or aRelease or Disposal or the threat of a Release or Dispoiaior any Hazardous substance orwaste on, at or from the Facility, (iv) the failure to promptty undertake and diligenly pursue tocompletion all necessary, appropriate and legally authorized rnvestigative, containment,removal, clean up and other remedial actionJ wiih respect to a Release or the threat of aRelease of any Hazardous substance on, at or from the Facility, required by any EnvironmentalLaw, (v) human exposure to any Hazardous Substance, noises, vibrations or nuisances ofwhatever kind to the extent the same arise from the condition of the Facility or the acquisition,renovation, equipping, ownership, use, sale, operation, conveyance or operation thereof inviolation of any Environ.mental Law, (vi) a violation of any applicable Environmental Law,(vii) non-compliance with any Environmental Permit or lviiij a material misrepresentation orinaccuracy in any representation or warranty or a mateiial 
'breach 

of or failuie to perform anycovenant made by the Company in the Environmental Compliance and lndemnificationAgreement (collectively, the "lndemnified Matters,,).

(d) N-otwithstanding the provisions of subsections (a), (b) and (c) hereof, thecompany may in good faith contest tne vatioity or the applicability of any requirement of thenature referred to in such subsections (a) and (b) oy ,ppropriate regal proceedings conducted ingood faith and with due diligence. ln such uuunt, tl.e co-pany may fail to compty with therequirement or requirements so contested dunng the perioi of srcr, contest and any appealtherefrom, unless the Agency shall notify the cJmparv inii by faiture to *111prv with suchrequirement or requirements, the Facility or any part thereof may be subject to loss, penalty orforfeiture, in which event the company sr'att prbmptly takl sucr,-action witrr respect thereto orprovide such security as shall be satisfactory to the Agency. lf at any time the inen existing useor occupancy of the Facllity shall, pursuant to ,ny ,on'ing or other law, ordinance or regulation,
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be permitted only so long as such use.or occupancy shall continue, the company shall use itsbest efforts to not cause or permit such use or o..rpunly to be discontinued without the priorwritten consent of the Agency.

(e) Notwithstanding the provisions of this section 5.g, if, because of a breachor violation of the provisions of subseitions (a), (b) oi 1ci r,ereot (without giving effect tosubsection (d) hereof), the Agency o, 1ly of itJ members, directors, officers, agents, oremployees' shall be threateneo wift, a fine, iiability 
"rp"nr" or imprisonment, then, upon noticefrom the Agency, the company shar immediatety'provroe Lg;i ;il;;, ,rJr", pay amountsnecessary in the opinion of the Agency and its ,"r0"rc, directors, officers, agents andemployees deem sufficient, to thJ extent permitted by applicable law, to remove the threat ofsuch fine, liability, expense or imprisonment.

(0 Notwithstanding any provisions of this section, the Agency retains theright to defend itself in any action ot ultion, which are uaieo upon or in any way related to suchHazardous Materials and Hazardous substar..r. in-{such defense of itself, the Agencyshall select its own,cou.nsel, and any and all costs of ,u"h d"f"nse, including, without limitation,attorney and consultallfeeg, investigation and raooralon) rees, court costs, ind litigationexpenses, shall be paid by the Com[any.

Section 5 g 
.

(a) 
, 
The Company, throughout the Lease Term, shall not permit or create orsuffer to be permitted or created 

"ny'Li"n, 
Jxcept ror Fllritt"d Encumbrances, upon theFacility or any part thereof by reason or rny labor, ,"-,"", or materials rendered or supplied orclaimed to be rendered or supplied with respect to the Facility or any part thereof.

(b) Notwithstanding the provisions of subsection (a) hereof, the companymay in good faith contest any such Li6n. ln such event, itie corpany may permit the items socontested to remain undischarged and unsatisfied during the period or ruir,'contest and anyappeal therefrom, unless the Agency shall notify th; C;;;any that by nonpayment of any suchitem or items, the Facility or rni pai th"r"of may be iuulJct to loss or for.feiture, in which eventthe company shall promptly t"trr" payment of all sucrr unpaid items by filing a bond, in formand substance satisfactory to the Agency,.thereby 
"ur.irg such Lien tobe rJmoved or by takingsuch other actions as may be satisflctory to the Agency t6 protect their respective interests.

lff:j;:'*' 
Liens shall be discharged or bonded *",tntn irrirtv f aol days of the fitins or perfection

Section 5 l0

The parties agree that, as between them, the company shall be entifled to alldepreciation deductions with-respect io any depreciabre'property comprising a part of theFacility and to any investment credit with respect to any part of the Facirity.

Section 5.11
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The company covenants and agrees that, in consideration of the participation ofthe Agency in the transactions contemplated h6rein, it wlil, except as otherwise provided bycollective bargaining.contracts or agreements to which it is a party, cause any new employmentopportunities created in connection witr the Facility to be listed with the New york StateDepartment of Labor, community Services Division and with the administrative entity of theservice delivery area created puisuant t-o jhe Job rraining partnerstrip Act (pL 97-300) in whichthe Facility is locate-d^(collectively the "Referrar ng"n"ius;). The following link may be used topost jobs with NySDOL' fhefollowing link may Oe use tive entity:https://labor'nv qov/career-center-locato[/. The comprnv rl.o agrees that it will, except asotherwise provided oy cottective oargrarnrng contractl oritru"r"nts to which it is a party, firstconsider for such n"y.uTllgyment dpportunities persons""tigiut" to participate in federaljobtraining partnership (PL 97-300) programs who shall be referred by the Referral Agencies,

Section 5.12

The liability of the Agency to the company under this First Amended andRestated Leaseback Agreement srrltt oL enrorceautJ oniy ort of the Agency,s interest underthis First Amended andRestated Leaseback Agreement,ind there shall be no other recourseagainst the Agency, its officers, members, agents and employees, past, present or future, orany of the property now or hereafter owned by it or them. '

ARTICLE VI

RELEASE oF CERTAIN LAND; ASSIGNMENTS AND SUBLEASING;
PLEDGE OF INTERESTS

Section 6 l

(a) Except as othenarise specifically provided in this Article Vl and inArticle Vll hereof, the Agency shall notsell, convey, tiansier, encumber or otherwise dispose ofthe Facility or any part thereof or any of its rights unour tris rirst Amended and RestatedLeaseback Agreement, without the firior writGn consent of the company.

(b) The Agency and the Company from time to time may release from theprovisions of this First Amended ino Restated Leas'ebact< Agreement and the leasehold estatecreated-hereby any part of, or interest in, the Land which is not necessary, desirable or usefulfor the Facility' ln such event, the Agency, at the company's sole cost and expense, shallexecute and deliver, any and all instruments necessary or appropriate to so reiease such partof' or interest in, the Land and convey such title thereto or interest therein to the company orsuch other Person as the Company may designate.

(c) No conveyance of any part of, or interest in the Land affected under theprovisions of this section 6.1 shall entitle the company to iny abatement or diminution of therents payable by it under this First Amended and Restated-Leasebacf ngreement.
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Section 6.2 Removal of Equipment.

(a) The Agency shall not be under any obligation to remove, repair or replaceany inadequate, obsolete, worn out, unsuitable, undesir"blu or. unnecessary item of Equipment.ln any instance where the Company determines that any item of Equipment (except for thefixtures) has become inadequaie, o'bsolete, worn out, unsuitable, undesirable or unnecessary,the Company with the prior written consent of the Agency (which consent-may not beunreasonably withheld but may be subject to such c"onoitions as the Agency may deemappropriate), may remove such items from the Facility and may sell, trade-in, exchange orotherwise dispose of the same, as a whole or in part, prorouo that such removal will notmaterially impair the operation of the Facility for ihe prrpor" for which it is intended or changethe nature of the Facility so that it does not constitute a 
l'project" 

under the Act.

(b) The Agency shall execute and deliver to the Company all instrumentsnecessary or appropriate to enable the Company to sell or otherwise Oispose of any such itemof Equipment' The Company shall pay any costs (including counsel fees) incurred intransferring title to any item of EquipmLnt removed prrruunt to this section 6.2.

(c) The removal of any item of Equipment pursuant to this Section shall notentitle the Company to any abatement or diminution'of the rents payable by it under this FirstAmended and Restated Leaseback Agreement.

Section 6.3 Assiqnment and Subleasinq.

(a) This First Amended and Restated Leaseback Agreement may not beassigned, in whole or in part, and the Facility may not ueiror"rred, in'whole or in part, withoutthe prior written consent of the Agency in ejch instance, e*cept to the sublessee under thesublease Agreement. A transfeiin 
"*""r, of 50% of the equity voting interests of the companyshall be deemed an assignment and require the prior written consent of the Agency. Any

::ffiT;g.or 
sublease shall be on the iollowing'conoition;, as of the time of luch assignment

(i) no assignment or subrease sharr rerieve the company fromprimary liability for any of its obligations hereunder;

(ii) the assignee or sublessee shall assume the obligations of thecompany hereunder to the extent of the interest assigned or subleased;

(iii) the company shail, within (i0) days after the derivery thereof,furnish or cause to be furnished to the Agency a true and complete copy of suchassignment or sublease and the instrument oi assumption;

(iv) neither the validity nor the enforceability of the First Amended andRestated Leaseback Agreemenf shail be adversery afiected thereby; and

_')')
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term is !rJr,""o,lrn",;:i||? 
shail continue to constitute a ,,project,,as 

such quoted

(b) lf the Agency shall so request, as of the purported effective date of anyassignment or sublease pursuant to subsection (a) of this section 6.3, the company at its costshall furnish the Age.ncy, with an opinion, in form and substance satisfactory to the Agency, (i) ofTransaction counsel as to item (v) above, and (ii) of lndependent counsel is to item (iv) above.

Section 6.4 eof erest nk. The Agency may be
t"^t:::::lt^1l[s?se, pledse 

't'i"ir,ii'Fi;iffiffid and

::::,:::^?l::":1,:lo ail other provrsions 
"iil.,[ ii,.!ii;;" 

",';r;"*;5,JilJl:"r:1;,r,:_
;t,#: }'n;ilft;:H;";;llnreacnnahlrr rariflrlr^l.l i+^ ^^^^^-r r^ -.-fl:::."*i:y Xll?l::*,1:,,:"".:31:"j^l?l ilq"o,3, n,riJo" uno-,."isn;;"; n",,,,I,L'noing

g""ni:"r?:":;ill'lf^"1:1"^: i::"ll :::!li:"J Jriii.Io,"iri,;il;,",i# ;I,iil..#U:ffilil:?,continue to run to the Agency for its benefit.

ARTICLE VII

EVENTS OF DEFAULTS AND REMEDIES

Section 6.5 Merqer of Aqencv.

^ (a) Nothing contained in this First Amended and Restated LeasebackAgreement shall prevent the Lonsolidation of the ng"n./*ith, or merger of the Agency into, ortransfer of title to the entire Facility to any other pudlic benefit corporation or political subdivisionwhich has the legal authority to own and-lease the ru.iriiv,-provided that upon any suchconsolidation, merger or transfer, the due and punctual performance and observance of all theagreements and conditions of this First Amended and Restated Leaseback Agreement to bekept and performed by the Agency shall be expressly assumeo in writing by the public benefitcorporation or political subdivision resulting from suci consolidation or."rruiuing such merger orto which the Facility shall be transferred

(b) 
, ..within thirty (30) days after the consummation of any such consolidation,merger or transfer of title, the Agency shall give notice thereof in reasonable detail to thecompany and shall furnish to the company, at the sole cost and expense of the company, afavorable opinion of lndependent counsel as to comptiance with the provisions of section 6.6(a)hereof' The Agency promptly shall furnish such aooitionaiinformation with respect to any suchtransaction as the Company may reasonably request.

Section 7.1 Events of Default Defined.

The following shall be "Events of Default" under this Lease Agreement:
(a)

-z)-
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(i) the fairure by the company to pay or cause to be paid on the datedue, the amount specified io be paid pursuant to section 2.6(a)and (b) hereofand upon failure to cure such deiault within five (5) oavs or receipt of notice asherein provided;

(ii) the fairure by th9 company to observe and perform any covenantcontained in Sections 5.6 and 6.3 heieof;

(iii) any representation or warranty of the company herein or in any ofthe company's Documents shail prove to have been farse or misleading in anymaterial respect;

(iv) the fairu.re by the company to observe and perform any covenant,condition or agreement hereunder on'thelr part to o" oorlrr"d or performed(except obrigations referred to in 7.1(a)(i), (ir;, uno iriillloia period of thirty (30)days after written notice, specifying ruir, rairur" unl i"qr"rting that it beremedied, given to the Company Uy tfre Agency;

(v) the fairure by the company to rerease, stay, discharge, rift or bondwithin thirty (30) days any execution,'garnishment, juogment or attachment ofsuch consequence as may impair its Juifity to carry tn"itrtp"rations; or thefailure by the company generaily to pay iti ouot, ;.1;"y become due; or anassignment by the company for the'benefit of creditors;ir,u 
"orrencement bythe company (as the debtoi) of a case in Bankruptcy oi ,ny pro.""ding underany other insolvency law; or the commencement of a case in Bankruptcy or anyproceeding under a.nv olfre1 insorvency raw against the Company (as the debtor)and.a court having jurisdiction in the premisei enters a decree or order for reliefagainst the company as the debtor in such case or proceeding, or such case orproceeding is consented to by the company or remains undisir'isseJ ror;;il '

(40) days, or the company consents to or admits the material allegations againstit in any such case or proceeding; or a trustee, receiver oragent (howevernamed) is appointed or authorizeo to take charge of suoitantially all of theproperty of the company for the purpose of enf6rcing a rren against such
froogrty-or for the purpose of general admrnistration"of iucn eroperly for thebenefit of creditors;

(vi) the fairure_of [r9 company to make payments under the FirstAmended and Restated p.]lor Agreement when due and upon fairure to curesuch default within thrrty (30) dayi of receipt of notice as iherein provided;

- (vii) a breach of any covenant or representation contained inSection 5.8 hereof with respelt to environmental matters; or

(viii) fairure to maintain insurance as provided for in Section 3.4 andSection 3.5 herein.

.A
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*^;^..-- - 
(q) Notwithstanding the provisions of section 2.1(a), if by reason of forcelnaieure any party hereto shall be rnrbl" i1 who]eoiin prrt to carry out its obligations t noe|.sections 2'2 and 3' 1 of this First Amended and Restateo leaseoack Agreement and if suchparty shall give notice and full particulars or sucn rorce maieure ln wriilriglo tne otner party,within a reasonable time after ihe occurrence ortl.e event or cause relied upon, such obligationsunder this First Amended and Restated Leasebacr.ng["r"nt of the party giving such notice(and only such obrigations), so far as they are affe;te; ;; such force maieure, shail besuspended during continuance of the inability, which shair inctude a reasonable time for theremoval of the effect thereof. The term "torce'maieurl'Jl, u."d herein shall include, withoutlimitation' acts of God, strikes, lockouts or othGiinEustrial disturban"ur, u"li or pubtic enemies,acts' priorities or orders of any kind of the government of the United States of America or of thestate or any of their departments, agenciei, gor"rnruntal subdivisions, or otriciats, any civil ormilitary authority, insurrections, riots] epidemics, landslides, lightning, earthquakes, fire,hurricanes, storms, floods, washouts, droughts, urruiG,-r"Ltraint of government and people,civil disturbances, explosions, breakage or accident to machinery, trinsmiision pipes or canals,shortages of labor or materials or dela"ys of carriers, partiaior entire failure of utilities, shortageof energy or any other cause or event not reasonably within the control of the party claimingsuch inability and not due to its fault. The party.ruiringsrch inability shall remove the causefor the same with all reasonable promptness. 

'it 
is ,gr"EJih,ut the selflement ot strikes, lockoutsand other industrial disturbances shall be entirely wiitrin the discretion of the party havingdifficulty, and the party having difficulty shall not be ,"qrn"o to setfle any strike, lockout andother industrial disturbances by acceoing to the demands of the opposing party or parties.

Section 7.2 Remedies on Default.

(a) whenever any Event of Default shall have occurred, the Agency maytake, to the extent permitted by law, any one or more of the following remedial steps:

(i) decrare, by written notice to the company, to be immediatery dueand payable, whereupon the same shail become immediatery due and payabre:(A) all unpaid instailments of rent payable pursuant to 
-s""iion 

2.6(a)and (b)hereof and (B) all other payments due under this First Amended and RestatedLeaseback Agreement; provided, however, that if an Event of Default specified insection 7' 1(a)(v) hereof shall have occurred, such installments of rent and otherpayments due under this First Amended and Restated Leaseback Agreementshall become immediately. due and payabre without notice to the company or thetaking of any other action by the Rgency;

(ii) terminate the leasehold interest in the Facility and terminate theFirst Amended and Restated prLor Agre_ement. The Agency shail have the rightto execute an appropriate termination 5f First Amend"d;;Jft;;;i#i;;;o;:n
Agreement with respect to the Facirity and to prace the same on record in theonelda county crerk's office, at the L*p"nr" of the company, and in such eventthe company waives derivery and acceptance of such termination of FirstAmended and Restated Leaieback Agleement. The company does herebyappoint the Agency as its true and lawJul agent to execute luch instruments and
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docu-ments as may be ne.cessary and appropriate to effectuate such terminationas aforesaid' such aopointmeni oitn" ig"ncy as ftre agenioi the company
:i:ll B: fl:""#:jr[.be 

an asencv couprej with an int","ii uno such appointment

(iii) exercise any remedy afforded the Agency under the Job creationAgreement;

n".".,"11.u/",0:X,"i,:r_i,iii+?fi :;:,i#fi l.fJ;:l,y:,:[]::,?iffiTecomedue hereunder, to secure possession of ft," Facility, and to enforce theobligations' agreements or covenants of the company under this First Amendedand Restated Leaseback Agreem;;i. 
- ' -

rrom irs ouris"tif,] *" #i"'$il1,?,iil,3i:'rl1[Ji]:;::i" t 2 shatrerieve the companv

Section 7.3 Remedies Cumulative.

No remedy herein conferred upon or reserved to the Agency is intended to beexclusive of any other availaore ,"emeay, but each ,n;;;;i .uch remedy shalr be cumurativeand in addition to every other remeJyiirun under ih;; il;iAmended and Restated LeasebackAsreement or now 
lliergarter ;;Lil; r, 

Jry g, in uqritv. 
'r.ro 

deray 
";;;ir;, to exercise anyright or power accruing upon any oeraltt sharr impaiillri rr"n right or power or sha, beconstrued to be a waiver ther"of, outiny rygh right a;;'p;er may be exercised from time totime and as often as may be deemed expedient.-tn oroel t^entifle the Agency to exercise anyremedy reserved toit in ihis Artlcte vrr, itshail not be nl".uirrryto give any notice, otherthan

ru::#ffi 
as may be herein 

"*pi"ttry required in this iir.t er"nded and Restated Leaseback

ln the event the company should default under any of the provisions of this FirstAmended and Restated Leaseba.t lgr""rent and the Agency shourd employ attorneys orincur other expenses for the 
""ir"Lt'"r""i;ffir[;rrlil8'n"reunder or the enforcement ofperformance or observ-anc,e 
9f any obligation, or rgr"*"int. o, the part of the company hereincontained, the company shail, on'demind ilrereroi pa"v'iI in" Agency the fees of suchattorneys and such other expenses so incurred.

Section 7.4

Section 7.5

ln the event any agreement contained herein should be breached by any partyand thereafter waived by,any oil.,J,. plttv, such waive^r.'uii o" rimited to the particurar breach sowaived and sha, not be deeir"o io Itri"" any other breach hereunder.

Section 7.6 Recapture.

-26-
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The financial assistance granted by the Agency and the lease of the Facility aresubject to a Jobs creation and Recapture Agreement daied as of June i,-iozo(the ,,Recapture

ffi:;H?:;ljJil1 amons the companv, the subtessee and the ng"ncy, *r.,ich is incorporated

ARTICLE VIII

EARLY TERMINATION OF FIRST AMENDED AND RESTATED LEASEBACK AGREEMENT;OPTION IN FAVOR OF COMPANY

Aoreement. 
section S l

(a) The company sha.ll have the option to terminate this First Amended andRestated Leaseback Agreemen[ it'rny time upon riri,ij *ift' tre ng;cy a-certificate signed byan Authorized Representative of the cbmnalv st"ti;;ih; company,s intention to do sopursuant to this Section and the date upon wr,icr,suc"t payments required by section g.2 hereofshall be made (which date shall noilu less than 4s ;;;ore than g0 days from the date suchcertificate is filed) and upon compliance with the r."qrii"r"rts set forth in Section 8.2 hereof.The company acknowledges th;t e;;rcisrng its optil io ierminat" prr.ruri io this Section mayconstitute an Event of Defiurt under the Re6aptrlu ngru"r"nt.

(b) The Agency shall have the option at any time to terminate this FirstAmended and Restated LeaJeba.kngr""rent and to demand immediate payment in full of therental reserved and unpaid as describld in section z.o r,ereor upon written notice to thecompany of the occurrence of an Event of Default r,ereunoer, oi ,pon tre invatioity, illegality orunenforceabirity of the First Amended and Restated ptLor Agreement.

r""ruor.r eor!3fl'uT 
8 2

ln the event the company exercises its option to terminate this First Amendedand Restated Leaseback Agreemuni in accordance with the provisions of section g.1 hereof,the Company shail make th; foilo;;g payments:

(a) To the Agency or the Taxing Authorities (as such term is defined in theFirst Amended and Restated piLoin.qreement), i, uppropriate pursuant to the terms of theFirst Amended andS::t:l:lltr-or n[reement: att amounis due and payabre under the FirstAmended and Restated PlLor Agreerient as of the date of the conveyance described insection 8'3 hereof including arr a"mounts due and prvutru ,"rulting from a default under the JobCreation Agreement, if any.

(b) To the Agency: an amount certified by^the Agency sufficient to pay allunpaid fees and expenses of thL Agency incurred ,no"iilr" Agency Documents.

_)1
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Section 8.3 in

shall be irrevocable.

Section 8.4 Convevance on Termination.

Upon termination pursuant to section 8.3 hereof, the Agency shall deliver to thecompany all necessary documents o to terminate tre ngency,s leasehold interest in and to theProperty' as such P-,p."try exists, suulect only to the follJwing: (A) any Liens to which tifle tosuch Property was subjeci when ihe leaseholo interest *r, 
"onu"yed 

to the Agency, (B) anyLiens created at the request of the company, to the creation of which the company consentedor in the creation of which the company acquiesced, (c) iny permitted Encumbrances and(D) any Liens resulting from the railuie ol1rre 
9omoa,]v iJp"rrorm or observe any of theagreements on its parl contained in this First Amenoei ,ni Restated r-easeuacL Agreement orarising out of an Event of Default hereun.der, and (ii) io r.u'tur." and convey to the company all

3-f^1h:_lg"rcy's rights and interest rn ano to any,ight, oir;tion orany Net proceeds oflnsurance or condemnation awards with respett t6 tn" rr.ility (but not inctuoing anyUnassigned Rights)' Upon the terminaiion of ft," ng"r.yb l"asehold interest pursuant to thisArlicle Vlll, all Agency Documents shailterminate.

I !. Upon termi

tg:::"T:li?t1ltT:afi q:,;;;il:1ffi,tH"",'j:"ii6;3#3.ifffi i:ffi :[T,
fls-i:5,;,i,j"","""",1"J?;1,=li;:,"^1"T,i?f11i",T,iiff#"J;?flij:iilffi:ir,rl"".p".t toi;il[ "; :?'-[ tlli:: : ] li J:'fl""TJ!Of the COmOanv. and in st rnh orranr +h^ r-^*^^^.. ...^:.
t"J,.H:.:':Jo^111.1?:'i^'^1.n-;,'"lt-'n"cLp"ffi ;HHl"il';f [:"XT:',:"':]i?:;
E# li : ::: :;t:':: il T :^.^ 

rl 
". 

c-om o a n v d o e s t re;; bt # ;,il; ilIl:;':l ffi :"#:1,
['^;'#f,',",?:';,:x"#H;ff:r*'H.":T:,1;::,::ri'xlil:1ffi;::::ffi xij'lir1ll,,,,"
l;""[:*:xff:;i,,'i'xlli'L"l^,','^*::**,i:'liFI,i]ili"Jrfi" ftH:i?"iliTJ#i:T
$:|;;",7,.il"::i[o" deemed to oe an as;;;;H'*,,',i'r'.",,.,i'"l$iil:rr:il:"r;B,gilL"Jr,

ARTICLE IX

MISCELLANEOUS

Section 9.1 Notices.

All notices, cefiificates or other communications hereunder shall be in writing andshall be sufficiently given and shall be deemed gir"n;I.,L; (i) mailed by United statesregistered or certified mail,.postage prepaid, retirn-receifi'r"qr"rtud or (ii)when delivered by acommercial overnight courier thaiguarantees next oay oeirvery and provides a receipt, to theAgency or the company, as the ca-s" ,ry be, addressed as foilows.

To the Agency: 9l:,!, County tndustrial Devetopment Agency
584 Phoenix Drive
Rome, New york 13441
Attn.: Chairman

-28-

3559123.2



With a Copy To: Bond, Schoeneck & King, PLLC
501 Main Street
Utica, New York '13501

Attn.: Linda E. Romano, Esq.

To the Company: ECR properties, lnc.
2201 Dwyer Avenue
Utica, New York 1350'1
Attn.: Paul Totaro, Vice president/CFO

With a Copy To: phiilips Lyfle LLp
One Canalside
125 Main Street
Buffalo, New York 14203-2gg7
Attn.: David Murray, Esq.

To the Sublessee: ECR lnternational, lnc.
2201 Dwyer Avenue
Utica, New York 1350'1
Attn.: Paul Totaro, Vice president/CFO

With a Copy To: phiilips Lyfle LLp
One Canalside
125 Main Street
Buffalo, New york 14203-2997
Attn.: David Murray, Esq.

or at such other address as any party may from time to time furnish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed given when
mailed or personally delivered in the manner provided in this section.

Section 9.2 Bindinq Effect.

This First Amended and Restated Leaseback Agreement shall inure to the
benefit of and shall be binding upon the parties and their respective successors and assigns.

Section 9.3 Severability.

ln the event any provision of this First Amended and Restated Leaseback
Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such
holding shall not invalidate or render unenforceableanyother provision here-of.

section 9.4 Amendments. chanqes and Modifications.
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This First Amended and Restated Leaseback Agreement may not be amended,changed, modified, altered or terminated except lr, *iiii.g executed by the parties hereto.

Section 9.5 Execution of Counterparts.

This First Amended and Restated Leaseback Agreement may be executed inseveral counterparts, each of which shall be ,n orig;ri ,no atttf which shall constitute but oneand the same instrument.

Section 9.6 Applicable Law.

This First Amended and Restated Leaseback Agreement shall be governedexclusively by the applicable laws of the State withoui iugrro or reference to its conflict of lawsprinciples.

Section 9.7 List of Additional Equipment: Further Assurances.

(a) 
.Upon the completion Date with respect to the Facility and the installationof all of the Equipment therein, the company shall prepare and deliver to the Agency a schedulelisting all of the Equipment not previously describ"i in't,i, FirstAmended and RestatedLeaseback Agreement' lf requested by ihe Agency, tne Company shall thereafter furnish to theAgency within sixty (60)days afterthe end of each-calendar year, aschedule listing all of theEquipment not theretofore previously described herein ol. in tn" aforesaid schedule.

(b) . The Agency and the company shall execute and deliver all instrumentsand shall furnish all information necess ary or appropriate to perfect or protect any securityinterest created or contemplated by this First Amended and Restated Leaseback Agreement.

Section 9.9 Survival of Obliqations.

This First Amended and Restated Leaseback Agreement shall survive theperformance of the obligations of the company to make payments hereunder and allindemnities shall survive the foregoing and any terminati8n or expiration of this First Amendedand Restated Leaseback AgreemLnt.

Section g g

The Table of Contents and the headings of the several Sections in this FirstAmended and Restated. Leaseback Agreement have been prepared for convenience ofreference only and shall not control oiaffecttrre meanrnt ororbe taken as an interpretation ofany provision of this First Amended and Restated LeaseLacr Agreement.

Section 9.10 No Broker.

Agency and company represent and warrant to the other that neither Agency norcompany has dealt with any bro'ker tr finder entitteJ i" ;il commission, fee, or other
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compensation by reason of the execution of this First Amended and Restated LeasebackAgreement' and each party agree" io ino"rrirv ,rJ h"iilhe other hr;t";;lrom any charge,liability or expense (including ittor"yr' teesy tre oth";;ry suffer, sustain, or incur with respect
Ii,.3lynn"3lTi:::;::il:il*;:" or other 

"b,p"n,ution-uv a oroiei 
"in,io", craimins bt,-'--.

Section 9.11 Recordinq and Filinq.

This First Amended and Restated Leaseback Agreement or a memorandumthereof' shall be recorded or filed, ,i tn" case may be, in the office of the clerk of oneida
f,3liY;'1frx"13i[3i.,x:11ffi1T'"",.:f:": 

,' ,,v ut t;; ti;" be provided bt;* as the propertv

Section 9.12 Definitions.

All capitalized terms used in this First Amended and Restated LeasebackAgreement and not otherwise oerineJ srrall have ttre meanings assigned thereto in the scheduleof Definitions attached hereto as ScfreJute n.

Section 9.13ThisFirstAmendedunon".tintendedtosupercede,inall
respects' the Leaseback Agreement and shall bL enective on the closing Date. Nothing herein
,tfftiffi;t the"rishts and 6bllgations or the partiei ;;;;; the Leaseba;i A;;;;rent prior to

[Rest of page left intentionally btank]
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lN wlrNEss wHEREOF, the company and the Agency have caused this First
*:lf:f,:i,:i:nTj;;,?ffo,"ilsreement to be executeo-in th;ir;e;p;tive names, a,

STATE OF NEW YORK

COUNTY OF ONEIDA

ONEIDA COUNTY INDUSTRIAL
DEVELOPIV1ENT AGENCY

David C. Grow
Chairman

Notary Pubtic

Lloii-r.y

By'

)
: SS.:

)

on the day of June 2020 before me, the undersigned a notarypublic in and for said state, p"rsonaily appeared D;;il c. Grow, personaly known tome or proved to me on the basis of sitisfactory evilenle to be the individual whosename is subscribed to the within instrument and acknowledged to me that he executedthe same in his cap3cit-y, and that by his signature on fl.l. instrument, the individual orthe person upon behaliof which ttre inoivio"uar acteJ, executed the instrument.
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SECOND SIGNATURE PAGE OF FIRST AMENDED AND RESTATEDLEASEBACK AGREEMENT (EcR i1rrnruer.NAL, rNc FACrLtry

STATE OF NEW YORK

COUNTY OF ONEIDA

ECR PROPERTIES, INC.
,u

. . ,/
Bv: 'l-.. ' /,','/'/('.

Paul Totaro
Vice president

)
.5S.-

)

on the )3q& day of June 2020 before m.e, the undersigned a notarypublic in and for said tt?ttlput-.onatty appeared paul rotaro, personally known to meor proved to me on the basis of satisiactory evidence to te the individual whose name rssubscribed to the within instrument uno ,"[no;i;;;;ii; me that he executed the samein his capacity' and,th.?t qy r'.,is s'gnalure on the inst-rument, the individual orthe personupon beharf of which the individu;t acleo, executed the instrument.

-. Deborah A. Usvk
Notary Publrc St:gp 6,1 ttew york

No. 0 l U:li:i;4!lcr5

^ 
Oual i'rg6 in_[tern,rirei -tjorrn 

tV
Uornrn,ssjcn Expires July 9, 2020

Notary Pubtic
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EXHIBIT A

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the City of Utica, Oneida County, New York, described as
follows: Beginning at a monument on the southerly line of the East-West Arterial at Culver
Avenue as shown on State Acquisition Parcel No. 129, Map 76; measuring thence S. 70o 13'E.
522'10 feetto an iron pipe set at an angle point being 21 feetplus or minui south of the existing
arterial southerly fence line; thence S. 55o 30' E. 432.92 feet to an iron pipe set, and being i 0
feet plus or minus southerly of the arlerial fence; thence S. 55o 30' E. 3S8,70 feet to an iron rod
found at an angle point; thence S. 61o 29'E. '139.51 feetto an iron rod found in concrete; thence
S. 34o 22' W ' 375.07 feet to an iron pipe set in the new northerly street line of Dwyer Avenue;
thence N' 55o 38' W. 468.56 feet along the new northerly street line of Dwyer Avenue to an iron
pipe set; thence continuing N. 55o 38'W. along the northerly street line of b*yer Avenue 16g.15
feetto a railroad spike set; thence N. 71o 01'W.590.50 feeialong the northeily street line of
Dwyer Avenue to a concrete nail set at an angle point; thence N. 25" 27'W.95 feet to a
concrete nail set; thence N. 71o 01'W. 166.70 feet to a tall steelfence post at the northeasterly
corner of Culver Avenue and Dwyer Avenue; thence N. 29o 11' E. 262.71feet to a monument at
the south corner of state Parcel 129 Map No. 76; thence N. 52o 36' E. 161 .60 feet to the point of
beginning.
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EXHIBIT B

EQUIPMENT

All fixtures, building materials and items of personal property acquired, renovated
and installed and/or to be acquired, renovated and installed in connection with the completion of
the ECR lnternational, lnc. Facility located in the City of Utica, Oneida County, New york.
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SCHEDULE A

SCHEDULE OF DEFINITIONS

"{c[" means, collectively, Title 1 of Article 18-A of the General Municipal Law
of the State enacted into law as Chapter 1 030 of the Laws of 1969 of the State, as amended
together with chapter 372 of the Laws of i 970 of the State, as amended.

"Aqencv" means the (i) Oneida County lndustrial Development Agency, its
successors and assigns, and (ii) any local governmental body resulting from or surviving any
consolidation or merger to which the Agency or its successors may bea party.

"Aqencv Documents" means the First Amended and Restated Lease
Agreement, the First Amended and Restated Leaseback Agreement, the First Amended and
Restated PILOT Agreement, the First Amended and Restated Environmental Compliance
and lndemnification Agreement and the Recapture Agreement.

"Authorized Representative" means, in the case of the Agency, the
Chairman, Vice Chairman, Secretary, Assistant Secretary or Executive Director of the
Agency; in the case of the Company, its Vice President; and in the case of both, such
additional persons as, at the time, are designated to act on behalf of the Agency or the
Company, as the case may be, by written certificate furnished to the Agency or the
Company, as the case may be, containing the specimen signature of each such peison and
signed on behalf of (i)the Agency by the Chairman, Vice Chairman, Secretary, Assistant
Secretary or Executive Director of the Agency or (ii) the Company by its Vice president.

"Authorizinq Resolution" means the resolution adopted by the Agency on the
15th day of May 2020 authorizing the execution and delivery of the Agency Documents as
such resolution may be amended and supplemented from time to time.

"Business Day" means any day other than a Saturday, a Sunday, a legal
holiday or a day on which banking institutions in New York, New York ire authorized by liw
or executive order to remain closed.

"Closinq Date" means the date of delivery of the First Amended and Restated
Leaseback Agreement.

"Company" means ECR Properties, lnc. and its successors and assigns.

"Companv Documents" means the First Amended and Restated Lease
Agreement, the First Amended and Restated Leaseback Agreement, the First Amendment
to Sublease Agreement, the First Amended and Restated PILOT Agreement, the First
Amended and Restated Environmental Compliance and lndemnification Agreement and the
Recapture Agreement.

"Completion Date" means the date of completion of the Facility.
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"Condemnation" means the taking of title to, or the use of, Property under the
exercise of the power of eminent domain by any governmental entity or other Person acting
under governmental authority.

"Construction Period" means the period (a) beginning on the earlier of (i) the
date of commencement of renovation and equipping of the Facility, which date shall not be
prior to April 24, 2020, or (ii) the Closing Date and (b) ending on the Completion Date.

"Equipment" means all machinery, equipment and other personal property
used and to be used in connection with the renovation and equipping of the Faciliiy ai
described in Exhibit B to the First Amended and Restated Leaseback Agreement.

"Event of Default" means any of the events defined as Events of Default by
section 7.1 of the First Amended and Restated Leaseback Agreement.

"Facility" means the Land, the lmprovements and the Equipment leased to
the company under the First Amended and Restated Leaseback Agreement.

"Facilitv Services" means all services necessary for the acquisition,
renovation and equipping of the Facility.

"First Am and R mental liance and lndemnificati
Aqreement" means the First Amended and Restated fnvry
lndemnification Agreement dated as of June 1 , 2O2O by and among the Company, the
sublessee and the Agency, as the same may be amended from time tolime.

"First Amended and Restated Lease Aqreement" means the First Amended
and Restated Lease Agreement dated as of June 1,2020 by and between the Company, as
lessor, and the Agency, as lessee, with respect to the Facility, as the same may be
amended from time to time.

"First Amended and Restated Leaseback Aqreement" means the First
Amended and Restated Leaseback Agreement dated as of June I IOZO by and between
the Agency, as lessor, and the Company, as lessee, with respect to the Faciliiy, as the same
may be amended from time to time.

"First Amendment to Sublease Aqreement" means the First Amendment to
Sublease Agreement dated as of June 1, 2O2O between the Company and the Sublessee.

"Hazardous Substance" means, without limitation, any flammable explosives,
radon, radioactive materials, asbestos, urea formaldehyde foam insulation, polychiorinated
biphenyls, petroleum and petroleum products, methane, hazardous materials, hazardous
wastes, hazardous or toxic substances or related materials as defined in the
Comprehensive Environmental Response, Compensation and Liability Act of ig80, as
amended (42 U.S.C. Sections 9601 et seq.), the Hazardous Materials Trinsportation Act, as
amended (49 U.S.C. Section 1801, et seq.), the Resource Conservation and Recovery Act,
as amended (42 U.S.C. Sections 6901, et seq.), the Toxic Substances Control Ait, as
amended (15 U.S.C. Sections 2601, et seq.), Articles 15 and 27 o'f the New York State
Environmental Conservation Law or any other applicable Environmental Law and the
regulations promulgated thereunder.
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"lmprovements" means all those buildings, improvements, structures and
other related facilities (i) affixed or attached to the Land and (ii) not part of the Equipment, all
as they may exist from time to time.

"lndependent Counsel" means an attorney or attorneys or firm or firms of
attorneys duly admitted to practice law before the highest court of any state of the United
States of America or in the District of Columbia and not a full time employee of the Agency
or the Company.

"Land" means the property leased by the Agency to the Company pursuant to
the First Amended and Restated Leaseback Agreement ind more particularly described in
Exhibit A attached thereto.

"Lease Term" means the duration of the leasehold estate created in the First
Amended and Restated Lease Agreement as specified in Section 3 of the First Amended
and Restated Lease Agreement and shall be coterminous with the term of the First
Amended and Restated Leaseback Agreement.

"Lien" means any interest in Property securing an obligation owed to a
Person whether such interest is based on the common law, statute or contract, and
including but not limited to, the security interest arising from a mortgage, encumbrance,
pledge, conditional sale or trust receipt or a lease, consignment or 5aiiment for security
purposes. The term "Lien" includes reservation, exceptions, encroachments, easements,
rights-of-way, covenants, conditions, restrictions, leases and other similar tifle exceptionsand encumbrances, including but not limited to mechanics', materialman's,
warehousemen's, carriers' and other similar encumbrances, affecting real property. For the
purposes of this definition, a Person shall be deemed to be the owner of any Property which
it has acquired or holds subject to a conditional sale agreement or other arrangement
pursuant to which title to the Property has been retained by or vested in some other person
for security purposes.

"Permitted Encumbrances" means (i) exceptions to title set forth in the Tile
Report, (ii) the First Amended and Restated Leaseback Agreement, (iii) utility, access and
other easements and rights-of-way, restrictions and exceptions that do not materially impair
the utility or the value of the Property affected thereby for the purposes for which it is
intended, (iv) mechanics', materialmen's, warehousemenis, carriers' and other similar Liens
which are approved in writing by the Agency or its Counsel, and (v) Liens for taxes not yet
delinquent.

"Person" or "Persons" means an individual, partnership, corporation, trust or
unincorporated organization, and a government or agency or political subdivision or branch
thereof.

"First Amended and Restated PILOT Aqreement" means the First Amended
and Restated Payment-in-Lieu-of-Tax Agreement dated as of June 1 , 2O2O between the
Company and the Agency, as amended from time to time.
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. 
I'Plans 

and Specifications" means the plans and specifications for the
lmprovements, prepared for the Company and approved by the Agency, as revised from
time to time in accordance with the Frrst Amended and Restaied teaieoatt< Agreement.

"Propertv" means any interest in any kind of property or asset, whether real,
personal or mixed, or tangible or intangible.

'Public Purposes" shall mean the State's objective to create industrial
development agencies for the benefit of the several counties, 

'cities, 
villages and towns in

the State and to empower such agencies, among other things, to aiquire, construct,
reconstruct, lease, improve, maintain, equip and sell land and any building or other
improvement, and all real and personal properties, including, but not limited to, machrnery
and equipment deemed necessary in connection therewith, whether or not now in existence
or under construction, which shall be suitable for manufacturing, warehousing, research,
commercial, recreation or industrial facilities, including industrial pottution control facilities, in
order to advance job opportunities, health, general prosperity and the economic welfare of
the people of the state and to improve their standard of living.

'Recapture Aqreement" means the Jobs Creation and Recapture Agreement
dated as of June 1, 2o2O by and among the Company, the Sublessee and the Agency, as
the same may be amended from time to time.

'Schedule of Definitions" means the words and terms set forth in thisScheduleoroeffiFirstAmendedandRestatedLeasebackAgreement,
as the same may be amended from time to time.

"SEQR Act" means the State Environmental Quality Review Act and the
regulations thereunder.

"State" means the State of New york.

'Sublease Aqreement" means the Sublease Agreement dated as of July 1,
2009 from the Company, as sublessor, to the Sublessee, as sublessee, as amended by'the
First Amendment to Sublease Agreement, as the same may be further amended from time
to time.

"Sublessee" means ECR lnternational, lnc., a New York corporation, and its
successors and assigns.

"Substitute Facilities" means facilities of substantially the same nature as the
proposed Facility.

"Transaction Counsel" means the law firm of Bond, Schoeneck & King, PLLC.

'Transaction Documents" means the Agency Documents and the Company
Documents.

"Unassiqned Riqhts" means the rights of the Agency and moneys payable
pursuantto and under Sections 2.6(a) and (b), 3.4,3.7,5.2, 5.g, 7.2(a),1.4 an'd 8.2 of the
First Amended and Restated Leaseback Agreement.
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